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No. 9737 


Pete Marzo, et al.. 

Appellants, 

vs. 

Seven Corners Realty. Inc., et al., 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Appellants, who were plaintiffs below, filed their com¬ 
plaint in the lower court seeking a judgment establishing 
for them a suitable right of wav, by necessity, over the 
land of the defendant, Seven Corners Realty, Inc. After 
answer, cross complaint, amended answer to cross com¬ 
plaint, and upon said defendant’s motion, the court entered 
summary judgment on July 11, 1947 dismissing the com¬ 
plaint. Appeal is taken from said judgment. The action 
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being of equitable nature, the lower court had jurisdiction 
by virtue of Sec. 11-301, and this court has jurisdiction by 
virtue of Sec. 17-101, D. C. Code, 1940. 

» 

STATEMENT OF THE CASE 

For convenience, the parties will be described as they 
appeared in the lower court. The principal defendant is 
Seven Corners Realty, Inc., a corporation; the other de¬ 
fendants named are trustees under certain deeds of trust 
covering the land owned by Seven Corners Realty, Inc. 
Since the deeds of trust are not in question, it is unnec¬ 
essary to make any further reference to them or to the 
trustee-defendants. 

A plat appears at page 20A of the Appendix hereto. It 
shows the plaintiffs’ real estate, now known as Parcels 
81/71 and 88/94, without any street frontage, and the 
defendant corporation’s real estate, now known as Parcel 
88/204, abutting Georgia Avenue. The plat also shows 
the tract of land which isolates the plaintiffs’ and the 
defendant’s land from Tuckerman Street. 

The plaintiffs’ verified Complaint (App. 3-9, pars. 4-14) 
showed the chain of title to the property owned by the 
plaintiffs and the defendant, and the metes-and-bounds 
description in the deeds, as well as the language concerning 
a right of wny for a footpath. The chain of title and the 
language of the deeds is admitted by the defendant. (An¬ 
swer, App. 11-12). 

The deed by which the plaintiffs acquired title, dated 
June 11, 1926, (Complaint, par. 11) conveyed to them the 
land now comprising Parcels 88/71 and 88/94, together 
with a two-foot right of way described as follows: 

“With right of way for a foot path over the south¬ 
erly 2 feet in width fronting on Brightwood Avenue 
(now Georgia Avenue) by a depth of 263.91 feet of 





the land conveyed to Harry B. White as aforesaid, to 
be used only, if, and so long as the highway called 
Peabody Street shall be closed, discontinued, aban¬ 
doned or cut off from communication from Brightwood 
Avenue.” 

For clarity, Harry B. White acquired title in 1900 to all 
the land now owned by plaintiffs and defendant; he was 
the common source of title (Complaint, par. 4); White 
conveyed Parcel 8S/71 to Brown in 1.905 (Complaint, par. 
5); Brown conveyed Parcel 88/71 to Mitchell, and Mitchell 
reconveyed to Brown’s wife, Daisie R. Brown, in 1905 
(Complaint, pars. 6-7). In 1907, said Harry B. White 
conveyed to said Daisie R. Brown an additional tract, now 
known as Parcel 88/94 (Complaint, par. 9). In 1907, said 
Daisie R. Brown, being owner of the two Parcels, 88/71 
and 88/94, conveyed them to Ruffner (Complaint, par. 10); 
and on June 11, 1926, Ruffner conveyed these two parcels 
to the plaintiffs as above stated. Thus, as alleged in the 
complaint (par. 13) and admitted, the said Harry B. 
White continued to be the owner of the larger part of the 
whole tract from 1900 to 1945, when he conveyed (Com¬ 
plaint, par. 14) what is now known as Parcel 88/204 to 
the defendant, Seven Corners Realty, Inc., with the provi¬ 
sion in the deed, 

“Subject to a right of way over the South 2 feet and 
the north three feet of said tract.” 

As shown by the complaint, every deed in plaintiffs’ 
chain of title granted the same two-foot right of way as 
that which was granted to the plaintiffs in the Ruffner 
deed, quoted above, and every deed contained the further 
language, “together with the improvements, rights, privi¬ 
leges, and appurtenances to the same belonging.” (Italics 
supplied). 

The complaint (par. 12) further showed that since 1905 
a dwelling house has been on the land now owned by the 
plaintiffs, which is the same house wherein they make 
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their home; that (par. 17) plaintiffs’ land and dwelling 
‘‘are entirely enclosed by the lands of said defendant, 
Seven Corners Realty, Inc., which it acquired as herein¬ 
before set forth, and the lands of others, so that said 
plaintiffs cannot get to a public highway from their dwell¬ 
ing nor from the public highway to their dwelling without 
a sufficient way over and across said lands of the defend¬ 
ant, Seven Comers Realty, Inc., which as plaintiffs are 
informed, advised, and believe, and therefore aver, they 
are entitled to by virtue of the deeds hereinbefore men¬ 
tioned. ” 

Paragraphs 18 and 19 of the complaint showed that the 
two-foot right of way “is wholly inadequate and insuffi¬ 
cient”; that an additional eight-foot way, such as will 
permit passage of vehicles to and from Georgia Avenue 
is necessary and essential to plaintiffs’ enjoyment of their 
said land and dwelling, “said Avenue being the only high¬ 
way which plaintiffs can reach by crossing land over which 
they are entitled to a right of way; that the grants of the 
real estate to the plaintiffs and their predecessors in title 
being, “together with the improvements, rights, privileges 
and appurtenances to the same belonging”, included as an 
appurtenance to said land a sufficient way, “it being abso¬ 
lutely necessary for the full enjoyment by the plaintiffs 
of their said property that they have a reasonably conve¬ 
nient way over and across said land of Seven Corners 
Realty, Inc., as a way of necessity because they have no 
other means of ingress and egress to and from their said 
dwelling to a public highway. Peabody Street has neveT 
been opened so as to give plaintiffs an outlet to Brightwood 
Avenue, now known as Georgia Avenue, and as plaintiffs 
are informed and believe it is not now contemplated that 
said Peabody Street shall be so opened. Tuckerman Street 
has been opened near the place intended for Peabody 
Street, but plaintiffs ’ land does not abut thereon .” (Italics 
supplied). 
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Paragraph 20 of the Complaint reads as follows: 

11 Since May 8, 1905 the plaintiffs and their prede¬ 
cessors in title have openly and continuously used the 
two-foot right of way, but for more than twenty (20) 
years said way has been, and it now is partially ob¬ 
structed by growing trees, bushes, shrubbery, and 
flowers cultivated by the owners of said parcel *88/204 
thus requiring the plaintiffs to pursue an irregular 
course not confined to said two-foot way, but weaving 
or meandering northward and southward to avoid 
said obstructions. The space heretofore so used by 
plaintiffs, without objection by said Harry B. White 
or his successor in title, Seven Corners Realty, Inc., 
comprised a strip approximately ten (10) feet wide, 
including the original two-foot way, along the south 
line of said parcel 88/204. ” 

In its answer (App. 11-13) the defendant denied the 
facts alleged in the Complaint showing the necessity of an 
enlargement of the two-foot right of way, and alleged its 
conclusion that the establishment of any other or different 
right of way from that included in the deeds would be 
inconsistent with the deeds. 

Along with its answer, the defendant made a cross- 
complaint (App. 13) seeking a declaration that the two-foot 
right of way no longer exists. The cross-complaint is not 
in question here. However, the plaintiffs filed their amend¬ 
ed answer to the cross-complaint (App. 15-17) showing 
that although it was originally contemplated that a street 
would be opened and would abut the south line of plaintiffs’ 
property, the District of Columbia nevertheless did not 
condemn and include in the street (now called Tuckerman 
Street) the intervening tract of land which lies between 
the south line of plaintiffs’ property and the north line 
of Tuckerman Street, which intervening tract has never 
been and is not now owned by the plaintiffs. This inter¬ 
vening tract, now designated as Parcel 88/362, varies from 
zero width at the southwest corner of plaintiffs’ property 
to 2.52 feet at the southeast corner. Plaintiffs further 
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alleged, “that insofar as Tuckerman Street relates to their 
property, said Tuckerman Street has always been and now 
is cut off from communication with Georgia Avenue .” 
(Italics supplied). 

The defendant tiled an answer to the plaintiffs’ above- 
mentioned answer to cross-complaint (App. 19), wherein 
said defendant, “admits that Tuckerman Street does not 
abut immediately to the property of plaintiffs, but that a 
small Strip of land was left between plaintiffs’ south line 
and the north line of Tuckerman Street, which said tract 
has never been owned by the plaintiffs.” (Italics sup¬ 
plied). 

Thereafter, the defendant filed its motion for summary 
judgment (App. 19); the lower court rendered a memo¬ 
randum opinion (App. 20) and entered a judgment grant¬ 
ing the motion for summary judgment on the complaint , 
and dismissing the complaint (App. 21). From that por¬ 
tion of said judgment this appeal is taken (App. 21). 

POINTS ON APPEAL 

1. The complaint and other pleadings of the plaintiffs 
and the admissions of the defendants constitute a cause of 
action entitling plaintiffs to the establishment of the right 
of way, as prayed. 

2. The Court erred in entering summary judgment dis¬ 
missing said complaint. 
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SUMMARY OF ARGUMENT 

Factual Matters 

1. The plaintiffs’ property is landlocked, being admit¬ 
tedly wholly surrounded by land owned by the defendant 
and others. 

2. The narrow strip, -which admittedly has never been 
owned by them, isolates their property from Tuckerman 
Street just as effectively in law’ as if it were 50 or 100 feet 
wide, or more. 

3. A tw-o-foot wide footpath is not a sufficient way from 
the plaintiffs’ home to the public street (Georgia Avenue), 
or from the street to their home; and they cannot, there¬ 
fore, fully use and enjoy their property as contemplated 
by the grants involved. 

4. The two original deeds from White severing the 
two parcels now owned by the plaintiffs (Complaint, pars. 
5 and 9) conveyed said parcels and the 2-foot wide foot¬ 
path, with the following express qualification, limitation 
or condition as to the footpath: 

“to be used only if and so long as the highway now- 
called Peabody Street shall be closed, discontinued, 
abandoned, or cut off from communication with Bright- 
wood Avenue; together w-ith the improvements, rights, 
privileges and appurtenances to the same belonging.” 

Legal Matters 

5. The lower court dismissed the complaint upon the 
opinion that, 11 The express grant and acceptance of a two 
foot right of way excludes any idea of an implied way by 
necessity but we maintain that by a proper construction 
of the grants, in view of the subject matter thereof and 
the manifest intention of the parties, the plaintiffs are 
entitled to a reasonably adequate and convenient right of 
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way to Georgia Avenue, crossing the tract retained by 
White and now owned by the defendant. 

6. Furthermore, and aside from the grants, for more 
9 than 20 years, plaintiffs have used more of the original 

tract than just the 2-foot way along the south line (Com¬ 
plaint, par. 20); and that user entitles them to have a 
sufficient way defined and declared for them by court 
judgment. 

7. The lower court therefore erred in its summary 
judgment dismissing the plaintiffs’ complaint for the two 
reasons indicated. 


ARGUMENT 

Appellants Need a Sufficient Way to a Public Street. 

The original grant of the tract icith the dwelling house 
thereon, from White to Brown, having been made expressly 
with* reference to a public street abutting the parcel, and 
with reference to the subsequent use of said street by the 
grantees in the enjoyment of the premises granted, those 
matters constituted a substantial part of the consideration 
for the grants. The quoted language of the grants shows 
clearly that the footpath, limited as it vras to a width of 
only 2 feet, was provided merely as an expedient and 
alleviating measure pending the opening of the abutting 
street, whereupon the footpath would cease. The Peabody 
Street project was an active one in 1905, for it appears 
from! the defendant’s answer (App. 12, par. 18) that the 
name of Peabody Street, as it was to relate to the property 
in question, was changed officially on October 18, 1905 by 
the District Government to Tuckerman Street. The would- 
be abutting Tuckerman Street had not been opened on 
August 14, 1907, when White conveyed a small additional 
tract to Brown to enlarge the dwelling house lot, in which 
grant the footpath was again included. Other years went 
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by without the street being opened as contemplated by the 
two grants from the common source, Harry B. White. 
Finally, Tuckerman Street was opened close to the two 
parcels, but not where the two grants contemplated that 
it would be opened. And so, a privately owned strip of 
ground was left between the south line of the two parcels 
and of the White tract and the north line of Tuckerman 
Street. 

So far as is known, the District will never condemn the 
strip of ground for public use, thus making Tuckerman 
Street abut the plaintiffs * property. In the circumstances, 
therefore, the consideration for the two grants has failed 
insofar as the grants contemplated that the grantees and 
their successors should have reasonable and adequate ac¬ 
cess to a public street from said two parcels. 

Let us consider the footpath and its use , assuming it to 
be unobstructed. Tt is only 24 inches wide, and there is a 
legal wall on each side of it (in fact, a fence on one side). 
Practically speaking, the plaintiffs cannot travel the foot¬ 
path with anything in their hands or arms: they could not 
get an ordinary dining room table, cookstove, couch, or 
easy chair, nor even a corpse, from their house to the 
street, or vice versa, without committing a trespass. Ev¬ 
erything that can be taken along the footpath has to be 
carried by hand, such as fuel, groceries and the like, be¬ 
cause certainly the 2-foot way is not sufficient for a wagon, 
automobile, or other vehicle. 

Let us consider also the question. What was the subject- 
matter of the grants? We submit that there is but one 
answer, when the terms of the grant are properly construed 
in the light of the situation of the parties and the circum¬ 
stances attending the conveyance. There stood the pur¬ 
chaser who was buying improved residential property; 
both the purchaser and the seller, White, knew of the 
proposed opening of a street along the entire south line 
of the original tract. The first parcel being without street 
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frontage, it was provided for the time being that the new 
owner should have a footpath from it to Georgia Avenue. 
In 1907 the same understanding was in the mind of both 
the purchaser and the seller that although the street had 
not been put through up to that time, it vras nevertheless 
to be put through along the south line of the whole tract 
so that the two parcels would have street frontage; and 
that understanding was repeated in the language of the 
1907 grant. The subject matter, the res, which was being 
purchased by the grantee Brown was a home site which 
was to have frontage on a public street so that the land 
granted, could be utilized and enjoyed. The grantee Brown 
did not get what the grant lawfully included, and after 
mesne conveyances the plaintiffs do not have what the 
grants in their chain of title included. 

Appellants Are Entitled to a Reasonably Adequate and 

Convenient Way. 

We therefore maintain that equity should establish for 
the plaintiffs what was really sold and conveyed by the 
grants, to-wit, a reasonably convenient and adequate way 
from the granted premises to a public street so that they 
may reasonably enjoy the real estate granted to their pre¬ 
decessors and now owned by them, for it is unthinkable 
that a home property can be so enjoyed without a way of 
sufficient width to admit the passage of vehicles to and 
from a public street. 

We think that upon close analysis it will be found that 
the decision of this Court in Scaggs v. Gallagher, 45 App. 
D. C. 450 settles the principle for which we contend. In 
that case the consideration, i. e., the use of an alley, had 
not failed, but was about to be destroyed by the defendant, 
and the Court sustained the plaintiff’s right of way, and 
prevented its destruction. The facts were substantially 
these: The owner of original Lot 1 had (apparently) 
made a sketch showing a proposed resubdivision into at 
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least three lots, and a ten-foot alley; one of the lots appears 
to have been conveyed by metes and bounds to Gallagher, 
the description showing that it was bounded on the icest 
by an alley; and with the parcel was conveyed “all the 
improvements, -ways, easements, privileges, rights, appur¬ 
tenances and hereditaments to the same belonging or in 
anywise appertaining.” The defendant, Scaggs, purchased 
the lot west of the alley, and fronting south on Irving 
Street; Gallagher had built a dwelling on the front of his 
lot, which fronted on Georgia Avenue, and a shed at the 
rear adjacent with the east line of the ten-foot alley, the 
door or gate of which opened into the alley. The alley 
had never been accepted as public property by the District 
Government. Scaggs got a deed to the property compris¬ 
ing the alley, and he proposed to close it or otherwise 
interfere with the plaintiff Gallagher’s use of the alley as 
a means of ingress and egress. Gallagher brought an 
action to have his rights with respect to the alley adjudged. 
The Court said: 

“The moment the trustees conveyed the Gallagher 
parcel with a recognition of the existence of this alley, 
which was reasonably necessary to the enjoyment of 
the parcel conveyed, the easement of the grantee be¬ 
came fixed and the title of subsequent grantees of the 
other parcels, including the grantee of this alley, was 
burdened with this easement.” 

• • * • * 

“In view of the situation then existing, it is too 
plain to admit of doubt that the existence of the alley 
was taken into consideration by the parties when the 
sale of the Gallagher parcel was made. Having sold 
that parcel with reference to the alley r, the grantors 
could not thereafter derogate from their grant by in¬ 
terfering with the enjovment by the grantee of the 
easement impliedly granted. And what could not be 
done by the original grantors obviously may not be 
done by appellants, their grantees.” 
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The result of the Gallagher case was, that without the 
use of the alley, the grantee Gallagher would not have what 
was intended by the grant that he should have. In our 
case we do not have, and apparently never can have, what 
was granted, to-wit, a home property with frontage on a 
public street. Notwithstanding a frontage of thirty feet 
which Gallagher had on Georgia Avenue, the Court never¬ 
theless Said that his use of the ten-foot alley was reasonably 
necessary to the enjoyment of the property granted. Here, 
we ask for a reasonable and necessary right of way to the • 
only public street available, Georgia Avenue. 

A case almost identical with this one as to facts is Camp 
v. Whitman, 51 N. J. Eq. 467 26 Atl. 917. There, the defend¬ 
ant owned a tract fronting south on Belleview Avenue 147 
feet by a depth (north and south) of 237 feet; it was 
bounded on the east and north by lands of strangers. To 
the west of the tract was a park, which was, in turn, bound¬ 
ed on its west side by Broad Street. The park was in a 
wedge shape (as the intervening strip is in this case) front¬ 
ing about 50 feet on Belleview Avenue and running north¬ 
ward beyond the back line of the defendant’s original tract. 
The defendant had sold the back portion of her tract to the 
plaintiff, who had built a residence thereon. The calls or 
distances in the deed carried the lines of the tract conveyed 
across the park and to Broad Street. After her residence 
was built, the public authorities prohibited the plaintiff 
from using a carriage way across the public park. The 
plaintiff found herself landlocked, and she filed an action 
seeking a vehicular way out from her property to Belle¬ 
view Avenue. The defendant showed that a footpath exist¬ 
ed along the east side of.the public park and extended all 
the way back to plaintiff's property; and it was contended 
that the footpath was sufficient. The court disagreed, how¬ 
ever arid held that the plaintiff was entitled to a vehicular 
way across the tract retained by the defendant fronting on 
Belleview Avenue; and it was further stated that if the 
parties did not agree upon the location of such a way, a 
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reference would be made to the Master to determine it. 
We trust that the Court here will carefully weigh and con¬ 
sider Vice Chancellor Pitney’s opinion in the cited case 
which, in our view, accomplished plain justice. 

The decision of the I T . S. Supreme Court in Warner vs. 
Grayson, 200 U. S. 257, 50 L. Ed. 470, 26 S. Ct. 240, is very 
pertinent here. In that case the owner of the entire tract 
conveyed a portion thereof to the grantee, “with all and 
singular the improvements, ways, easements, rights, privi¬ 
leges, and appurtenances to the same belonging or in any¬ 
wise appertaining”. The grant was made with knowledge 
that the grantee expected to build an apartment house on 
the tract; the building was originally planned so as to leave 
a margin around two sides of it, but the building regula¬ 
tions required setting the building back, which was done, 
with the result that two of the walls were just about adja¬ 
cent with the lot lines. In fact small portions of the build¬ 
ing encroached upon the land retained by the grantor. The 
property conveyed for the apartment house site was mort¬ 
gaged, and after the building was erected thereon the tract 
retained by the grantor was mortgaged. And so, the con¬ 
flict arose between the two mortgagees. The Supreme 
Court held that for the reasonable use and enjoyment of 
the property granted as the apartment house site, an ease¬ 
ment of necessity was required by the quoted terms of the 
grant, and that such easement should embrace a ten-foot 
width along the west and south sides of the building. Tn the 
course of its opinion, the Supreme Court said: 

“He was the owner of the adjacent premises, and 
when he abandoned the design to leave sufficient space 
about the building for its proper use and enjoyment, 
and erected it in such manner and so close to, and over¬ 
lapping upon, other parts of his own property as to 
require the use of an easement therein in order to 
occupy the building and permit the enjoyment and use 
of it as constructed, we see no reason why the express 
language of the conveyance above quoted would not 



14 


carry with the building thus constructed the improve¬ 
ments, ways, appurtenances, rights and privileges nec¬ 
essary to the enjoyment of the same . 

• • • * * 

“It is not contended that, as against the McReynolds 
trust, created at the same time with the Warner trust, 
and before the erection of the building, an easement 
was acquired in this strip, but we are now dealing with 
rights in the property as between Haller and the mort¬ 
gagee, and we think the granting clause quoted above 
included not onlv the improvements, ways and ease¬ 
ments upon the property at the time, hut such as be¬ 
came necessarily appurtenant thereto upon the adja¬ 
cent property of the grantor, because of the structure 
which he has placed upon the premises, to the enjoy¬ 
ment of which these privileges and rights are essential. 
As to the extent of this easement, the conduct of the 
parties in undertaking to acquire ten feet, for the ob¬ 
vious purpose of this easement, the overhanging porch¬ 
es, the encroaching areas, seem to us to make ten feet 
a reasonable width, and no more than is properly neces¬ 
sary. The unloading of coal, the carrying away of gar¬ 
bage and other necessary usages, could hardly be ac¬ 
complished in a narrower space. In this view of the 
case we find it unnecessary to treat this as an easement, 
exclusively for light and air, or to enter upon a discus¬ 
sion of the doctrine of easements by implication. Nor 
is it an answer to the effect of this annexation to the 
property of the easement and rights resulting from the 
manner of improving the premises conveyed to say 
that Haller, as the owner, could not create an easement 
for himself in his own land. The question here is, what 
is the effect of his conveyance, and what has he added 
to the realty in favor of his grantee in the mortgage? 
We think he annexed not only the building but the 
rights and privileges in his adjacent land essential to 
its enjoyment.” (Italics supplied.) 

In Wilson vs. Riggs, 27 App. D. C. 550, 554 it was held 
that thb right of a grantee to have his porch continue to 
extend onto the land retained by the grantor was one of the 
elements “in the value of the property, which were a part 
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of the consideration and were paid for when the appellee 
purchased the property from Barr”. The Court went on 
to sav: 

“It was well said that 4 a grantor cannot derogate 
from his own grant, while a grantee may take the lan¬ 
guage of the deed most strongly in his favor. The law 
will imply an easement in favor of a grantee more 
readily than it will in favor of a grantor.’ ” (Citing 
several cases including Warner vs. Grayson supra). 

In Hart vs. Beering 222 Mass. 407, 111 N. E. 37, the own¬ 
er of a tract had conveyed a portion thereof to the grantee, 
which portion was inaccessible to any public way except 
over the land retained by the grantor. Shortly before the 
hearing of the case, the City of Newton laid out and con¬ 
structed a public street called Ionia Street abutting the 
property conveyed for a distance of about twelve feet. But 
by reason of the peculiar shape of the land conveyed (See 
map included in opinion), the distance available for pas¬ 
sage therefrom to the street was only 5 feet 9 inches. The 
lower Court’s holding that said passageway was suitable, 
convenient, and reasonable was reversed on appeal. The 
Supreme Judicial Court, in the course of its opinion, said: 

“The practical effect of that ruling is that the only 
outlet from petitioner’s land to any public way was by 
means of a footway five feet and nine inches vide at 
the point where his land abuts on Ionia Street, al¬ 
though it is found that petitioner’s premises are suit¬ 
able for the erection of a dwelling house thereon, as 
well as for other purposes. While a way by necessity 
does not under all circumstances imply that the way 
shall be wide enough for the passage of carriages, even 
if the dominant estate be used for residental purposes, 
still we think that, in view of the situation of the 
estates of the petitioner and the respondent respect¬ 
ively, the character of the uses to which the dominant 
estate is suitable, and all the circumstances an opening 
only five feet and nine inches wide cannot be found to 
be a reasonably adequate and convenient means of ac¬ 
cess to the petitioner’s land. 
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‘‘Whether the petitioner’s property is in the future 
to be used for residential or other purposes, we are 
satisfied that a way therefrom to a public street which 
is not wide enough for the passage of ordinary teams 
and other conveyances cannot be held, upon the facts 
as found in this case, to be reasonably adequate and 
convenient . 

“It is not enough to extinguish a right of wav by 
necessity to show merely that since it came into exist¬ 
ence the dominant estate abuts upon a public way, as in 
this case. To operate as an extinguishment of the way 
it must appear that the outlet by means of the public 
street is reasonably sufficient to the beneficial enjoy¬ 
ment of the dominant estate. We are satisfied that the 
means of access to and from the petitioner’s land only 
by way of Ionia Street is inadequate for the reasonable 
and beneficial enjoyment of the petitioner’s land upon 
the facts as found by the Land Court.” (Italics sup¬ 
plied). 

In Myers vs. Dunn 49 Conn. 71, the grant to Kelley of the 
landlocked middle tract was “with the right of way across 
Carpenter’s land” to the west, for purposes of carting 
wood; the original owner retained the eastern part of the 
tract which abutted a highway. “Over this the defendant 
passed; for this he was sued; his defense is that he had a 
right of way by necessity.” In sustaining the defendant’s 
contention, the Court said: 

“When the administrators conveyed the land to the 
defendant’s grantor it was partly in wood, partly in 
pasture, and partly under cultivation, but without 
buildings. It was in this condition when the defendant 
purchased it, but he has since erected a dwelling house 
thereon. The plaintiffs claim that inasmuch as both 
the defendant’s grantor and himself bought wood and 
pasture land, having a wav adapted to it in that con¬ 
dition, he is not now entitled to a vrav over the locus in 
quo for the increased necessities of a lot having a house 
upon it. 

“But this claim is without foundation. The owner 
of the land has a right to the most profitable use, the 
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most beneficial enjoyment thereof, subject to limita¬ 
tions not necessary here to be mentioned. He may erect 
buildings and raise grain upon, and dig ores beneatli 
it; and when, by their conveyance to the defendant’s 
grantor the administrators imposed, in favor of the 
land granted, a way of necessity over the locus in quo, 
they are to be presumed to have intentionally done it 
for any or all of these purposes; and the law will 
declare that it may be used for all, for it desires and 
encourages proprietors to increase the value of their 
land by building houses upon and cultivating it. 

* * * * * 

“The plaintiffs claim further, that inasmuch as both 
the defendant’s grantor and himself purchased land to 
which there was appurtenant a limited right of way 
over the Carpenter lot, of the precise character of 
which they had notice by their respective deeds, they 
are now to be presumed neither to have purchased nor 
intended to purchase any other, and are to be estop¬ 
ped from claiming the way of necessity over the 
locus in quo. We cannot assent to this proposition. 
Upon the conveyance of the piece of land inaccessible 
except for a single purpose , in the absence of an ex¬ 
press agreement by the grantee to accept it in that con¬ 
dition, the law instantly laid in its favor upon the 
locus in quo the burden of an unlimited way of neces¬ 
sity for all legal uses; in the absence of such agreement 
the law wull not presume that the grantee accepted in 
lieu of this a right less in extent and value; on the 
contrary it wull presume that the grantor received pay¬ 
ment for, and intended to convey, land which, in addi¬ 
tion to this unlimited wav, had another for a specified 
single purpose.” (Italics supplied) 

In view of the language of the grants involved here, and 
in the light of the situation of the parties and ^he circum¬ 
stances incident to the conveyances and in view of the 
authorities hereinbefore referred to, we think that it must 
be concluded that the plaintiffs are substantially in the 
same position as if no footpath had been granted at all: 
that the grants included, as an appurtenance, a reasonably 
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convenient and adequate way across the tract retained by 
White (now owned by the defendant); and equity should 
now establish and define such way. The complaint suggests 
a ten-foot right of way for the passage of vehicles along 
the south line of the White tract because, as shown by para¬ 
graph 20 of the complaint, a strip approximately ten feet 
wide along the south line has been employed by the plain¬ 
tiffs for pedestrian use. But whether 10 feet, as allowed 
by the Supreme Court, in Warner vs. Grayson, supra , or 
something less, but always a width sufficient for vehicular 
use, is a matter for the Chancellor’s judgment and discre¬ 
tion. 

We contend, therefore, that on the basis of the grants, 
the lower court erred in summarily dismissing the com¬ 
plaint. 

One other matter remains, that of the prescriptive user 
of a strip approximately 10 feet wide (complaint, par. 20, 
quoted supra). We think it too plain for argument or cita¬ 
tion of authorities that the averments state a cause of 
action, wiiich, if proved, w’ould entitle the plaintiffs to a 
decree giving them more than a mere tw’o-foot strip to 
walk on. And, we contend the lower court again erred in 
summarily dismissing the complaint. 

CONCLUSION 

In view’ of all pertinent considerations and authorities 
herein referred to, we submit that the judgment appealed 
from should be reversed. 

# Respectfully submitted, 

J. Richard Earle, 

Attorney for Appellants. 
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Complaint for Establishment of Right of Way Over Traci 
of Land Known as Parcel 88 / 204 . 

Plaintiffs respectfully show the Court as follows: 

1. The Court has jurisdiction of this action by virtue 
of Title 11, Section 301 of the 1940 code. 

2. Plaintiffs are citizens of the United States and resi¬ 
dents of the District of Columbia, and they sue in their 

own rights as the owners in fee simple as tenants by 
2 the entirety of certain real estate particularly de¬ 
scribed in paragraphs 8 and 9 hereof, known as 
parcels 88/71 and 88/94. 

3. The defendant, Seven Corners Realty, Inc., is a body 
corporate under the laws of the State of Delaware, doing 
business in the District of Columbia, and is sued in its own 
right as the owner of the land described in paragraph 14 
hereof, known as parcel 88/204. The defendant, John I. 
White, is a resident of the District of Columbia and is sued 
as trustee under deed of trust referred to in paragraph 15 
hereof. The defendant, L. Mead Hammond, is a citizen of 
the United States and a resident of the State of Virginia 
and is sued as trustee under the deed of trust referred to 
in paragraph 15 hereof. The defendants, William S. Ker¬ 
man and James T. Knight, are citizens of the United States 
and residents of the District of Columbia, and they are 
sued as trustees under the deed of trust referred to in 
paragraph 16 hereof. 

4. Heretofore, to wit, on April 27, 1900, Annie C. 
Osborn w*as the fee simple owner of the following described 
tract of land located in the District of Columbia, to wit: 

Part of tract called “Support”: Beginning at a point 
at the intersection of the West line of Brightwood Avenue 
and the South line of the land conveyed to Emma Hayes by 
deed dated May 10, 1898 and recorded in Liber 2327, folio 
54, said point being 1.66 feet Westerly from the Southeast 
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comer of said Hayes tract as it was before the widening of 
Brightwood Avenue in 1899; thence Westerly with Hayes 
South line and at right angles to Brightw’ood Avenue, 160 
feet; thence Southwesterly and making an angle with the 
first line of 139 degrees 55 minutes, 260.54 feet; thence with 
an interior angle of 40 degrees 5 minutes, 359.33 feet to the 
West line of Brightwood Avenue and at right angles 
thereto; thence with said West line of Brightwood Avenue, 
167.76 feet to beginning. 

By deed dated April 27, 1900, and recorded April 27, 1900 
in Liber 2496, folio 45 of the land records of the District of 
Columbia, said Annie C. Osborn conveyed said land unto 
Harry B. White in fee simple. 

5. By deed dated May 8, 1905, recorded May 9, 1905 in 
Liber 2S71, folio 67 of said land records, said Harry B. 
White and wife, Grace B. White, conveyed unto William 
P. Brown a portion of said land described as follows: 
3 That part of the tract called “Support” begin¬ 

ning in the South line of that parcel conveyed to said 
Harry B. White by deed recorded in Liber No. 2496 at folio 
45 of the land records of said District at a point 360 feet 
westward from the wrest line of Brightwood Avenue, and 
running westward along said south line 85 feet, thence 
northeasterly 62 feet; thence easterly 38 feet, and thence 
southwardly parallel wits Brightwood Avenue 40 feet to 
the place of beginning, containing 2400 square feet, more 
or less, and with right of way for a foot path over the two 
feet width along the south line aforesaid from the line of 
Brightw’ood Avenue to the point of beginning hereinbefore 
described, to be used only if and so long as the highway 
nowr called Peabody Street shall be closed, discontinued, 
abandoned, or cut off from communication with Bright- 
vood Avenue: together with the improvements, rights, 
privileges and appurtenances to the same belonging. 

As shown in paragraph 8 hereof, there was an error in 
the description in said deed, to wit, the point of beginning 
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was intended to be 273.91 feet west of Brightwood Avenue, 
instead of 360 feet. 

6. By deed dated October 9, 1905 and recorded October 
10, 1905 in Liber 2491, folio 478 of said land records, said 
William P. Browm and wife, Daisie R. Brown, conveyed 
said last above described land and right of w’ay, together 
with the improvements, rights privileges and appurtenances 
to the same belonging, unto Roger T. Mitchell, trustee, in 
trust to convey the same unto the said Daisie R. Brown. 

7. By deed dated October 10,1905 and recorded October 
10, 1905 in Liber 2491, folio 480 of said land records, the 
said Roger T. Mitchell, trustee, conveyed said last above 
described land and right of way, together with the improve¬ 
ments, rights, privileges, and appurtenances to the same 
belonging, unto said Daisie R. Brown. 

8. By quit claim deed dated August 19,1907 and recorded 
August 23,1907 in Liber 3106, folio 121 of said land records, 
the said Harry B. White and wife, Grace B. White, con¬ 
veyed unto the said Daisie R. Brown the following described 
land for the purpose of correcting the deed recorded in 
Liber 2871, folio 67, to wit: 

To correct an error of description in our former deed 
recorded in Liber 2871 at folio 67 ... . beginning 
4 in the south line of that parcel conveyed by deed 
recorded in Liber No. 2496 at folio 45 of the land 
records aforesaid 273 91/100 feet westward from the west 
line of Brightwood Avenue, and running thence westward 
along said south line 85 feet thence northeasterly 62 feet, 
thence easterly 38 feet, and thence southwardly parallel 
with Brightwood Avenue, 40 feet to the place of beginning 
with right of way as in our said former deed described. 

9. By deed dated August 14, 1907 and recorded August 
23, 1907 in Liber 3106, folio 122 of said land records, the 
said Harry B. WTiite and wife, Grace B. White, conveyed 
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unto the said Daisie R. Brown the following additional 
part of said original tract of land described in paragraph 
4 hereof, to wit: 

That part of the tract called “Support” beginning in 
the South line of that parcel conveyed to said Harry B. 
"White by deed recorded in Liber 2496 at folio 45 of the 
land records of said District at a point 273 91/100 feet 
westward from the West line of Brightwood Avenue and 
running northerly and parallel with said West line of 
Brightwood Avenue forty (40) feet; thence easterly at 
right angles to said West line of Brightwood Avenue ten 
(10) feet, thence Southerly parallel with said West line 
of Brightwood Avenue forty (40) feet and thence westerly 
ten (10) feet to the place of beginning and with right of 
way for a foot path over the two feet width along the 
South line aforesaid from the line of Brightwood Avenue 
to the East line of the parcel herein described and conveyed 
to be used only if and so long as the highway known as 
Peabody Street shall be closed, discontinued, abandoned 
or cut off from communication with Brightwood Avenue, 
together with the improvements, rights, privileges and ap¬ 
purtenances to the same belonging. 

10. By deed dated August 14,1907 and recorded August 
23, 1907 in Liber 3106, folio 123 of said land records, the 
said Daisie R. Brown and her husband, William P. Brown, 
conveyed unto William L. Ruffner, as one tract the two 
tracts described in the deeds referred to in paragraphs 8 
and 9 hereof, to wit: 

That part of the tract called “Support” beginning in 
the South line of that parcel conveyed to Harry B. White 
by deed recorded in Liber No. 2496 at folio 45 of the 
land records of said District at a point 263 91/100 feet 
westward from the West line of Brightwood Avenue and 
running westward along said South line 95 feet, thence 
northeasterly 62 feet, thence easterly 48 feet and thence 
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southwardly parallel with Brightwood Avenue 40 feet to 
the place of beginning, and with right of way for a foot 
path over the two feet width along the South line aforesaid, 
from the line Brightwood Avenue to the point of be¬ 
ginning hereinbefore described to be used only 
5 if and so long as the highway called Peabody Street 
shall be closed, discontinued, abandoned, or cut off 
from communication with Brightwood Avenue, together 
with the improvements, rights, privileges and appurte¬ 
nances to the same belonging. 

11. By deed dated June 11, 1926 and recorded July 12, 
1926 in Liber 5817, folio 75 of said land records, the said 
William L. Ruffner and wife, Annie M. Ruffner, conveyed 
to the plaintiffs herein, Pete Marzo and Marie L. Marzo, 
his wife, as tenants by the entirety, the tract of land de¬ 
scribed in paragraph 10 hereof, to wit: 

All that piece or parcel of land, together with the im¬ 
provements, rights, privileges, and appurtenances to the 
same belonging, ... to wit: Part of a tract of land 
called “Support”, described by metes and bounds in ac¬ 
cordance wuth survey made July 1, 1926, as follows: Be¬ 
ginning for the same in the South line of the land conveyed 
to Harry B. White by Deed dated and recorded April 27, 
1900 in Liber No. 2496, folio 45, among the Land Records 
of the District of Columbia, at a point distant 263.91 feet 
Westwardly from the West line of Brightwood, (now 
Georgia Avenue) as same existed prior to the widening in 
1899, and running thence Westwardly along the South line 
of the land so conveyed, 95 feet to the Northwesterly line 
of land so conveyed, to said White, thence with said last 
mentioned line North 63 degrees 56 minutes East 62 feet 
thence South 85 degrees 57 minutes 30 seconds East 47.27 
feet, thence South 3 degrees 57 minutes 30 seconds West 
parallel with Brightwood, (now Georgia Avenue) 40 feet 
to the place of beginning. With right of way for a foot 
path over the southerly 2 feet in width fronting on Bright- 
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wood Avenue (now Georgia Avenue) by a depth of 263.91 
feet of the land conveyed to Harry B. White as afore¬ 
said, to be used only, if, and so long as the highway called 
Peabody Street shall be closed, discontinued, abandoned 
or cut off from communication from Brightwood Avenue. 

12. At the time said Harry B. White executed the deed 
to William P. Brown, referred to in paragraph 5 hereof, 
to wit, on May S, 1905, a dwelling house existed upon said 
tract of land, and which is the same house hereinafter re¬ 
ferred to as the plaintiffs’ dwelling. 

13. From the time of the conveyance referred to in 
paragraph 4 hereof, to wit, April 27, 1900, until August 20, 
1945 said Harry B. White remained continuously the owner 
of the tract of land which, on said last mentioned date, he 
conveyed to the defendant Seven Corners Realty, Inc., 
said tract being particularly described in paragraph 14 
hereof. 

14. By deed dated August 20, 1945, recorded Au- 
6 gust 27, 1945 in Liber 8147, folio 266 of said land 
records, said Harry B. White and wife, Grace B. 
White, conveyed to the defendant herein, Seven Corners 
Realty, Inc., the following portion of the tract of land de¬ 
scribed in paragraph 4 hereof, to wit: 

Beginning for the same on the West side of Georgia 
Avenue 28.80 feet north of the intersection of said Avenue 
and Piney Branch Road, and running North with said 
Georgia Avenue 49.76 feet, thence West at right angles with 
said Avenue 169.86 feet, thence North parallel to said Ave¬ 
nue 50 feet, then North 85 degrees 57 minutes 30 seconds 
West, 60.58 feet, thence South 53 degrees 54 minutes 30 
seconds West, 92.70 feet, thence East 47.27 feet, thence 
South parallel with Georgia Avenue 40 feet, thence South S5 
degrees 57 minutes 30 seconds East 253.91 feet to the place 
of beginning, as per survey recorded in Survey Book No. 
86, page 440. Excepting, however, so much of said de- 
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scribed land as was condemned and taken by proceedings 
in District Court case No. 1923 for the widening and exten¬ 
sion of Piney Branch Road. Subject to a right of way 
over the South 2 feet and the North 3 feet of said parcel. 

15. By deed of trust dated August 20,1945 and recorded 
August 27, 1945 (instrument No. 28,613) in Liber 8147, 
folio 268 of said land records, said Seven Corners Realty, 
Inc. conveyed the land described in paragraph 14 hereof 
to the defendants herein, John I. White and L. Mead Ham¬ 
mond, trustees, in trust to secure the payment of a certain 
promissory note of even date payable to Harry B. WTiite 
on or before five years after date in the amount of 
$ 20 , 000 . 00 . 

16. By deed of trust dated August 20,1945 and recorded 
August 27,1945 (instrument No. 28,614) in Liber 8147, folio 
272 of said land records, said Seven Comers Realty, Inc. 
conveyed the land described in paragraph 14 hereof to the 
defendants, William S. Kerman and James T. Knight, 
trustees, in trust to secure the payment of a certain promis¬ 
sory note of even date in the amount of $5,000.00, payable 

to said Harry B. White in quarterly installments. 

7 17. The lands and dwelling house of the plain¬ 

tiffs are entirely enclosed by the lands of said de¬ 
fendant, Seven Corners Realty, Inc., which it acquired as 
hereinbefore set forth, and the lands of others, so that 
said plaintiffs cannot get to a public highway from their 
dwelling nor from the publjc highway to their dwelling 
without a sufficient way over and across said lands of the 
defendant, Seven Comers Realty, Inc., which, as plaintiffs 
are informed, advised, and believe, and therefore aver, they 
are entitled to by virtue of the deeds hereinbefore men¬ 
tioned. 

A plat showing the location of lands of the plaintiffs 
and land conveyed to said defendant, Seven Comers 
Realty, Inc., as hereinbefore set forth and which are in- 
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volved herein, is attached to this complaint as Exhibit “A” 
and asked to be read and considered as part hereof. 

i 

18. Said deeds by which plaintiffs acquired title to their 
said land and premises conveyed the same “together with 
the improvements, rights, privileges, and appurtenances to 
the same belonging,” which under the facts and circum¬ 
stances, and the location of the respective properties as 
herein set forth, included a right of way over said land of 
Seven Corners Realty, Inc., acquired by it as above set 
forth, as an appurtenance to said land of the plaintiffs, it 
being absolutely necessary for the full enjoyment by the 
plaintiffs of their said property that they have a reason¬ 
able* convenient wav over and across said land of Seven 

• *r 

Corners Realty, Inc., as a way of necessity because they 
have no other means of ingress and egress to and from 
their said dwelling place to a public highway. Peabody 
Street has never been opened so as to give plaintiffs an 
outlet to Brightwood Avenue, now known as Georgia 
Avenue, and as plaintiffs are informed and believe it is 
not now contemplated that said Peabody Street shall be so 
opened. Tuckerman Street has been opened near the 
place intended for Peabody Street, but plaintiffs’ land 
does not abut thereon. 

8 19. Said deeds expressly conveyed to the plain¬ 

tiffs and their predecessors in title a two-foot wide 
footway along the south line of said land now owned by 
Seven Corners Realty, Inc., but this is wholly inadequate 
and insufficient, and an additional 8-foot wide right of 
way is necessary and essential to the full enjoyment by the 
plaintiffs of their said land and dwelling, and as they are 
informed and believe and therefore aver, they are entitled 
to such additional right of way over said land of Seven 
Corners Realty, Inc. as will permit passage from plaintiffs’ 
said land and dwelling to Georgia Avenue with an auto¬ 
mobile and similar vehicles, said Avenue being the only 
highway which plaintiffs can reach by crossing land over 
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which they are entitled to a right of way; and the additional 
necessary way along said south line of said land of Seven 
Comers Realty, Inc. will be the least harmful to said de¬ 
fendant and its said land. 

20. Since May 8, 1905 the plaintiffs and their prede¬ 
cessors in title have openly and continuously used the two- 
foot right of way, but for more than twenty (20) years 
said way has been, and it now is, partially obstructed by 
growing trees, bushes, shrubbery, and flowers cultivated 
by the owners of said parcel 88/204 thus requiring the 
plaintiffs to pursue an irregular course not confined to 
said two-foot way, but weaving or meandering northward 
and southward to avoid said obstructions. The space here¬ 
tofore so used by plaintiffs, without objection by said Harry 
B. White or his successor in title. Seven Corners Realty, 
Inc., comprised a strip approximately ten (10) feet wide, 
including the original two-foot way, along the south line 
of said parcel 88/204 

WHEREFORE, the premises considered, plaintiffs pray: 

1. That process be issued against each of the defend¬ 
ants requiring them to answer the exigencies of this com¬ 
plaint. 

2. That upon a final hearing this Honorable Court grant 
unto the plaintiffs a judgment declaring them entitled to 

a ten-foot right of way for foot and vehicular travel 
9 over and across the lands of said defendant, Seven 
Comers Realty, Inc., as hereinbefore set forth. 

3. For such other and further relief as the facts and 
circumstances of this case may require, and as to the Court 
may seem just and proper. 

• • • • 

/ 

11 Answer of Defendant Seven Corners Realty , Inc. 

For answer to the complaint, the defendant Seven 
Comers Realtv, Inc. savs as follows: 

* 7 » 
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• • • • 

1. It denies that the Court has jurisdiction of this suit, 
because the alleged right of way is of the value of less 
than Three Thousand ($3,000.00) Dollars. 

2-16 inclusive. The allegations of paragraphs 2-16 in¬ 
clusive are admitted. 

17. Defendant denies the allegations of paragraph 17, 
and says that plaintiffs’ house abuts on a public street, 
designated as Tuckerman Street, and says plaintiffs have 
an entrance to their home leading to said street, which 
entrance is in constant use by them. 

18. This defendant denies the allegations of paragraph 
18, and specifically denies that the location of the respective 
properties includes a right of way of the character de¬ 
scribed, by way of necessity. On the contrary, plaintiffs 
have a means of ingress by reason of the public street 
aforesaid. It says that Tuckerman Street is fully opened 
to the public, and is the street formerly designated as 
“Peabody Street”. The name of the street was officially 
changed by the Commissioners of the District of Columbia 
by order dated October 18, 1905, as will be seen by refer¬ 
ence to County Book 21 at folio 4 in the Office of the District 

of Columbia Surveyor. 

12 The alleged right of way by reason of necessity is 
entirely inconsistent with the express provirions of 
the deeds aforesaid, and there was no implied grant of 
such right of way. 

19. It denies that the two-foot right of way was in¬ 
adequate and insufficient, and denies that an additional 
eight foot right of way is necessary or essential to the full 
enjoyment by plaintiffs of their land and dwelling. It 
denies that plaintiffs are entitled to the alleged additional 
right of way as will permit passage from plaintiffs’ land 
to Georgia Avenue with a motor or other vehicle. On the 
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contrary, plaintiffs have no need for any right of way of 
any character over defendant’s land. 

Since the parties by their deeds created a two-foot right 
of way, the establishment of any other or different right 
of way would be entirely inconsistent with the said deeds. 
There can be no express and implied rights of way, because 
thev are mutuallv inconsistent with each other. 

20. The allegations of paragraph 20 are expressly de¬ 
nied. 


Defendant’s Cross-Complaint 

Defendant avers that the grant of the two-foot right of 
way over its land, by its express terms, was to exist only 
so long as the highway called Peabody Street should be 
closed or cut off from communication with Brightwood 
Avenue. The name of the street referred to has been 
changed to Tuckerman Street, and said street has been 
opened to the public and is in constant use by the plain¬ 
tiffs and others in their approach to Brightwood Avenue, 
now known and designated as Georgia Avenue, and is no 
longer closed or cut off from communication with Georgia 
Avenue. 

Wherefore, defendant prays as follows: 

(1) That a decree may be entered herein declaring that 
the two foot right of way over defendants land no longer 
exists. 

(2) That plaintiff be perpetually enjoined from using, 
or claiming any right to use, said alleged right of 
wav. 

• • • • 

13 Joint and Several Answers of the Defendants 
John I. White and L. Mead Hammond , Trustees 

The defendants John I. White and L. Mead Hammond, 
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Trustees, hereby voluntarily enter their appearance herein, 
and adopt as their own the allegations of the answer 
filed herein by the defendant Seven Corners Realty, Inc. 
as fully as though the said allegations were fully repeated 
and incorporated herein. 

• • • # 


14 Answer of the Defendants, William S. Kerman 

and James T. Knight , Trustees. 

1 and 2. These defendants have no knowledge of the 
allegations contained in paragraphs one and two of the 
complaint and neither admit nor deny said allegations but 
if the same be material demand strict proof thereof. 

3. Answering paragraph three of the complaint, these 
defendants admit that they are citizens of the United States 
and residents of the District of Columbia and that they are 
sued as trustees referred to in paragraph sixteen of the 
complaint. These defendants are without knowledge of 
the other allegations contained in said paragraph three 
and neither admit nor deny said allegations but if the same 
be material demand strict proof thereof. 

4 to 15, both inclusive. These are without knowledge of 
the allegations contained in paragraphs four to fifteen, 
both inclusive, of the complaint and neither admit nor 
deny said allegations but if the same be material demand 
strict proof thereof. 

16. These defendants admit the allegations contained in 
paragraph sixteen of the complaint. 

15 17 to 20, both inclusive. These defendants have 
no knowledge of the allegations contained in para¬ 
graphs seventeen to twenty, both inclusive of the com¬ 
plaint and neither admit nor deny said allegations but if 
the same be material demand strict proof thereof. 

• • # • 
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16 Plaintiffs’ Amended Answer to Cross-Complaint 

of Defendant, Seven Corners Realty, Inc. 

Answering said cross-complaint, plaintiffs allege as fol¬ 
lows: 

1. That when the two-foot right of way or footpath 
was conveyed to the plaintiffs and their predecessors in 
title, it was contemplated that a public street, which was 
then to have been called Peabody Street, would be ex¬ 
tended and opened alongside the south line of the tracts 
owned by the plaintiffs and said defendant Seven Corners 
Realty, Inc. to intersect with Brightwood (Georgia) Ave¬ 
nue, so that the north line of said Peabody Street would 
coincide with and be the same as the south line of said two 
tracts; and that the District of Columbia would acquire the 
land necessary for that purpose. But neither said Peabody 
Street nor any other street has been so opened. The con¬ 
templated street, or the one substituted for it, became 
known as Tuckerman Street, and in the condemnation pro¬ 
ceedings to acquire the land for Tuckerman Street the 
District of Columbia did not acquire the intervening tract 
of land which lies between the south line of the two tracts 
owned by the plaintiffs and said defendant, respectively, 
and the north line of Tuckerman Street; said condemna¬ 
tion proceedings in District Court case No. 1923 being 
hereby referred to and made part hereof. Instead, a pri¬ 
vately owned tract of land was left between plaintiffs’ 
south line and the north line of Tuckerman Street, which 
said intervening tract has never been and is not now 
owned by the plaintiffs. 

17 2. For some time, said intervening tract was offi¬ 
cially designated as Parcel 88/207; and later, it was 

and now is officially designated as Parcels 88/361 and 
88/362. Said Parcei 88/362 is in the shape of a triangle; 
the western point thereof is the same as the southwestern 
corner of plaintiffs’ property, and the same point marks 
the north line of Tuckerman Street; the north line of said 
parcel is the same as the south line of plaintiffs’ property; 
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and the south line of said parcel is the same as the north 
line of Tuckerman Street. Consequently, said Parcel 
88/362, which varies in width from zero at its western end 
to 2.52 feet on its eastern side, extends along the entire 
south line of plaintiffs’ property and therefore isolates 
same from Tuckerman Street. 

3. Prior to June, 1941, the owners of said intervening 
tract of land had orally permitted the plaintiffs to use a 
walkway two or three feet wide across said tract. About 
June, 1941, said oral permission was revoked, and the 
plaintiffs were thereupon forbidden to use any portion of 
said tract. Being without any established and sufficient 
way for even getting household articles into and out of 
their home, the plaintiffs, on or about July 14, 1941, en¬ 
tered into a lease with the owners of said intervening 
tract and thereby obtained the right to use same for the 
rent of $12.00 per year. A copy of said lease is attached 
hereto and made part hereof. Since the making of said 
lease, members of the plaintiffs’ family have occasionally 
walked across and used said intervening tract in getting 
from their home to Tuckerman Street and from Tucker¬ 
man Street to their home. 

4. Plaintiffs deny that Tuckerman Street is in constant 
use by them. They further allege that they have no way 
whatsoever of ingress and egress to and from Georgia 
Avenue other than across the land of the defendant, Seven 

S’ 

Corners Realty, Inc. as fully set forth in their complaint; 
that insofar as Tuckerman Street relates to their prop¬ 
erty, said Tuckerman Street has always been and now is 
cut off from communication with Georgia Avenue. The 
two-foot right of way or footpath is wholly inade- 
18 quate to the full enjoyment of said plaintiffs’ prop¬ 
erty and premises, and they therefore aver that they 
are entitled to the way of necessity as prayed for in their 
complaint. 

Whebefobe, plaintiffs pray: 
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1. That the defendant Seven Comers Realty, Inc. be re¬ 
quired to file herein a reply to this answer. 

2. That said defendant’s cross-complaint be dismissed. 

3. That the relief prayed in the plaintiffs’ complaint be 
granted. 

• # • * 

19 This Agreement made this fourteenth day of July, 
A. D., 1941, between Violet B. Ward of Marion, 
Pennsylvania, and George Beale Bloomer of Chevy Chase, 
Maryland, Trustee under the will of Violet B. Heap, parties 
of the first part, hereinafter called lessors, and Pete Marzo 
and Marie L. Marzo, of Washington, District of Columbia, 
parties of the second part, hereinafter called lessees. 

Witnesseth, that in consideration of the rents, covenants 
and agreements to be paid, kept and performed, the lessors 
hereby demise and lease unto the lessees, and the lessees 
do hereby take and lease from the lessors, for a period of 
two years from July 15, 1941, the premises fronting on 
Tuckerman Street, Northwest, Washington, District of Co¬ 
lumbia, known as Parcel 88/207, containing 1,262 square 
feet, as show T n on plat of survey in Survey Book 133, page 
261 in the Surveyor’s office of the District of Columbia. 

In consideration therefor the lessees agree to pay to 
lessors for the term of this lease, or any renewal or exten¬ 
sion of the same, the yearly rent of Twelve Dollars ($12.00) 
payable on the fifteenth day of July of each year as rent in 
advance for the ensuing year; the receipt of the rent from 
July 15, 1941, to July 15, 1942, being hereby acknowledged 
by the lessors. 

It is further mutually agreed between the parties hereto 
that this lease shall, upon its expiration, be continued from, 
year to year unless either of the parties hereto, thirty days 
before the expiration hereof, give notice in writing to the 
other of their intention not to renew said lease. If said 
lease is renewed by the failure of either party to give the 
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required thirty days notice to the other, the same shall con¬ 
tinue in force and effect as a yearly lease thereafter unless 
thirty’ days prior to the termination of any yearly period 
either party gives written notice to the other of their in¬ 
tention not to renew said lease. 

The lessees agree not to assign this lease, nor sub-let 
said premises in whole or part; nor construct any fences 
or buildings on said premises without the written consent 
of the lessors. 

It is further agreed, that no waiver of any breach of any 
covenant herein shall be construed to be a waiver of the 
covenant itself or of any subsequent breach thereof. 

j 

It is further agreed between the parties hereto that if 
the rent provided for herein shall not be paid upon written 
demand therefor, or if any of the covenants or agreements 
provided for herein be not performed by the lessees, then 
the lessors, if they so elect, may terminate this lease and 
all things herein contained and may proceed to recover 
possession of said premises by such legal process as may 
at the time be in operation in like cases as prescribed by 
the code of laws governing landlord and tenant cases in 
the District of Columbia. 

It is further agreed between the parties hereto that the 
covenants and agreements herein shall bind the heirs, ex¬ 
ecutors, or administrators of the lessees and lessors. 

In Testimony Whereof the parties hereto have affixed 
their names and seals as of the day and year first here¬ 
inbefore written. 

(Signed) Violet B. Ward (Seal) 

George Beale Bloomer (Seal) 
Trustee under the will of Violet B. Heap 

Pete Marzo (Seal) 

X (Seal) 

Marie L. Marzo x her mark 
Anthony J. Marzo 

• • • ' • 
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20 Answer of Seven Corners Realty, Inc. to 
Plaintiffs’ Amended Answer to Cross-Complaint 
of Defendant, Seven Corners Realty, Inc. 

Answering the said amended answer the defendant says 
as follows: 

1. It avers that the name of the street adjacent to the 
property in question was changed from Peabody to Tucker- 
man Street. It admits that Tuckerman Street does not 
abut immediately to the property of plaintiffs, but that a 
small strip of land was left between plaintiffs’ south line 
and the north line of Tuckerman Street, which said tract 
has never been owned by the plaintiffs. The remaining 
allegations of said paragraph are denied. 

2. It admits the allegations of paragraph 2. 

3. This defendant has no personal knowledge, informa¬ 
tion and belief as to the allegations of paragraph 3, and 
therefor can neither admit nor deny the same. 

4. It denies that Tuckerman Street has been cut off 
from communication with Georgia Avenue. It further de¬ 
nies that the two foot right of way or footpath is inade¬ 
quate to the full enjoyment of plaintiffs’ property, and 
denies that plaintiffs are entitled to a way of necessity as 

prayed for in their complaint. 

• • • • 


21 Motion by Defendant Seven Corners Realty, Inc. 
for Summary Judgment in Its Favor Against the 
Claim Asserted by Plaintiffs and Upon the Cross- 
Complaint Filed by Defendant Pursuant to Rule 56. 

Now comes the defendant Seven Corners Realty, Inc. and 
moves the Court for summary judgment in its favor against 
the claim asserted by plaintiffs in their complaint and in 
favor of the defendant upon its cross complaint 

• • • • 
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22 Memo Opinion 

The express grant and acceptance of a two foot 
right of way excludes any idea of an implied way by neces¬ 
sity. It also clearly excludes the thought of a ten foot 
right of way, now claimed, for automobile use to and 
from Georgia Avenue. Whether a way by necessity re¬ 
quires a roadway or a foot path depends upon conditions 
and circumstances. In this case no implication of any such 
necessity can arise from conditions, unless one indulges in 
the fanciful idea that every one who owns a small city 
lot must of necessity park his automobile upon his own 
premises. Certainly the parties to the deed had no such 
intention. The motion for summary judgment in favor of 
defendant upon the complaint will be granted. 

As to the cross-complaint, it would seem that the grant 
of the right of way had in mind that the future opening of 
Peabody Street would connect it with plaintiffs’ lot, so 
there would be no further need for the easement. How¬ 
ever, plaintiffs claim the small intervening strip precludes 
entrance from Peabody Street and that they do not have 
such use, whereas defendant claims that plaintiffs do in 
fact enjoy such use. These disputed matters seem 

23 to raise an issue as to whether present conditions 
have operated to terminate the right of way. Accordingly 
the motion for summary judgment on the cross-complaint 
will be denied. 

June 20th, 1947. 

James M. Proctor 
Justice 

• • • • 
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24 ! Judgment Dismissing Plaintiffs' Complaint 
and Order Denying Motion for Summary 
Judgment on Cross-Complaint. 

Upon consideration of the motion of defendant, Seven 
Comers Realty, Inc. for a summary judgment against the 
plaintiffs, it is hereby, this 11th day of July, 1947, 

Ordered (1) That the motion for summary judgment in 
favor of defendant upon the complaint is hereby granted; 
and it is ADJUDGED that the plaintiffs take nothing by 
their complaint, which is hereby dismissed. 

(2) That said motion for summary judgment on the 
cross-complaint is hereby denied. 

i James M. Proctor 

Justice 

• • • • 


25 Notice of Appeal to the United States Court 
of Appeals for the District of Columbia 

Notice is hereby given that the plaintiffs, Pete Marzo 
and Mary L. Marzo, above named, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia from that portion of the judgment entered on 
July 11, 1947 by the District Court of the United States 
for the District of Columbia which dismissed said plain¬ 
tiffs * complaint. 
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39 Deposition of Pete Marzo. 

Before Ernest Markwalter, a Notary Public in and 
for the District of Columbia. 

Appearances: J. Richard Earle, Esquire, and John W. 
Gulledge, Esquire, on behalf of the Plaintiffs. 

Milton Strasburger, Esquire, on behalf of the Defend¬ 
ants. 


Thereupon Pete Marzo was called as a witness, and 
having been duly sworn by the aforesaid Notary Public 
to tell the truth, the whole truth, and nothing but the 
truth, and having so sworn, testified as follows in response 
to interrogatories propounded to him upon examination 
by counsel for the defendants. 

By Mr. Strasburger: 

Q. What is your name? A. Pete Marzo. 

Q. Where do you live? A. 6400 Georgia Avenue, rear, 
Northwest. 

Q. Mr. Marzo, you and your wife brought this suit, 
didn’t you? A. Yes. 

Q. How long have you lived in America? A. I lived 
in America since 1914. 

40 Q. Are you a citizen of the United States? A. 
Yes, sir. 

Q. When -were you naturalized? A. 1917. 

Q. Now, when did you buy this house you live in? A. 
1925. 

Q. And you have been living in that house ever since 
1925. A. That is right. 

Q. What is the number of that property? A. Rear of 
6400 Georgia Avenue. 

Q. And the property facing on Georgia Avenue is owned 
by the defendant in this case, the Seven Corners Realty, 
Inc.? A. Seven Corners; yes. 

Q. And there is a house of theirs which faces on Geor¬ 
gia Avenue? A. That is right. 
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Q. And then there is an intervening space vacant be¬ 
tween the house on Georgia Avenue and the house that 
you own! A. I didn’t get that. Say that again. 

Mr. Strasburger: Read the question. 

(Thereupon the question was read.) 

The Witness: I don’t get that. 

By Mr. Strasburger: 

Q. I will try to explain it to you. Here is a pic- 

41 ture or plat made by the Surveyor’s Office and is a 
correct map of this land. This point here is Parcel 

88 over 71 and Parcel 88 over 94 represents your house. 
A. Yes, sir. 

Q. Is all of your property on the front covered by the 
house or is there any vacant space on that property? 
Does your house come up to the property here or there 
(indicating)? A. Over here (indicating). 

Q. So that all your property is covered by a house? 
A. Yes. 

Q. And next to your property there is a vacant space? 
A. That is right. Mr. White. 

Q. Property formerly owned by Mr. White? A. Yes. 
Q. Now, that property formerly owned by Mr. White 
and now owned by the defendant has a fence from the 
beginning of your property here (indicating) all the way 
along to that point near Georgia Avenue? A. That is 
right. 

Q. There is a fence there; right? A. Yes. 

Q. How long has that fence been there? A. I don’t 
know. 

Q. A great many years? As long as you can remem¬ 
ber? A. No, not all the time a fence. They put 

42 that up again. That fence has been rebuilt again. 

Q. There was a fence there originally? A. The 
fence was from here to here (indicating), but from here 
to my house there was no fence. 

Q;. When'was the fence put up? A. I no memember. 
Q. Was it ten years? A. I don’t remember. 
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Q. Five years? A. Well, this is got to be seven years. 

Q. So for seven years there has been a fence from your 
house all the way along this road that I am pointing to, 
which faces on Tuckerman Street f A. That is right. 

Q. Now, at the extreme end of your house, this point 
here, which is the westerly point of your house, Tuckerman 
Street comes into that point, doesn’t it? Tuckerman Street 
comes to that point on the extreme end? Do you see that 
there? A. Yes. 

Q. At that point, at the end of your property, Tucker¬ 
man Street runs past there? A. Yes. 

Q. And then it runs on what we call an angle on to 

43 Georgia Avenue? A. That is right. 

Q. Now, you have a door to your house, about the 
center of the house here (indicating), don’t you? A. No, 
this was one door here and one door over here (indicating). 
This is facing Georgia Avenue and this is in back of my 
yard. No door on the front. 

Q. No door on the front? A. No. 

Q. Now, when you go to your house to get in, how do you 
approach it? A. Across here from Georgia Avenue. 

Q. You go from Georgia Avenue and you walk along 
Tuckerman Street, don’t you? A. No, I come right here 
from Georgia Avenue to go to my house. 

Q. Well, there is a fence here, isn’t there? A. A fence 
in front? 

Q. The fence that faces on Tuckerman Street. There is 
a fence? A. Yes. 

Q. Don’t you walk—haven’t you been in the habit of 
walking down Tuckerman Street to get to your house ? A. 
No. All the way from here inside to the corner he bought it. 

Q. Do you never go down Tuckerman Street to go 

44 to your house? A. I went with permission but they 
stopped me. 

Q. When did they stop you? A. Not since the day I 
bought the place. 

Q. You mean you never had permission? A. No, sir. I 
had permission all the time but I got to ask him all the time 
and I got to pay some money to him. 
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Q. You have been asking for permission to do what? 
Asking what permission? A. Permission when I buy coal, 
I can’t carry it from Georgia Avenue. There is a lot of 
trees over there. 

Q. You didn’t need any permission to walk down Tucker- 
man Street? A. That is a street, not somebody else’s land. 

Q. Don’t you walk down Tuckerman Street sometimes? 
A. No; from across 6400 to my house. 

Q. You come through the fence, on the inside of the 
fence ? A. That is right. 

Q. And is the fence on this end here? A. No, this comes 
to Georgia Avenue Street. That is Georgia Avenue Street 
there, here (indicating). 

Q. Georgia Avenue was formerly known as Brightwood 
Road? A. I can’t answer the question. 

45 Q. You don’t remember that? A. No. 

Q. How long has Tuckerman Street been put 
through there? A. About seven years ago. They cut the 
street seven years ago. 

Q. They put the street in seven years ago? A. That is 
right. 

Q. And during the seven years it has been there, haven’t 
you walked from Georgia Avenue in Tuckerman Street? A. 
All the time I go to my property here; inside. 

Q. Didn’t you walk in Tuckerman Street? A. Yea, but 
with permission. 

Q. Permission of whom? A. Mr. Bloom. 

Q. How much money did he want? A. He no want to 
sell. I want to build but he no want to sell. 

Q. You have paid him? A. Yes. 

Q. How much? A. A dollar a month. 

Q. When did you pay him a dollar a month ? A. All the 
time. * 

Q. To do what? A. To pass his property. 

Q. You mean by that that you paid him a dollar a 

46 month to walk across the property? A. Any time 
I want to pass over there, I pay him a dollar a month, 

and he now stopped me. 





27 


Q. You paid him a dollar a month to walk across the 
property between this property owned by the defendant on 
Tuckerman Street and that little strip of land? A. I can’t 
get that. 

Q. I will ask it in another way: What did you pay him 
a dollar a month for? A. To get to my house. I may have 
furniture and coal to come to my house and because I can’t 
go to the corner. No automobile can go through. There 
is a lot of trees over there. 

Q. Do you have an automobile? A. Certainly I have an 
automobile. 

Q. "Where do you drive your automobile? A. I can’t 
drive it. That is why I got to ask permission of Mr. Bloom 
to go through. 

Q. How long have you been paying him a dollar a month? 
A. Since I got that place, 20 years. 

Q. When did he stop you? A. He stopped me six years 
ago, five years ago; all the time. 

Q. When was the last time you were allowed to go 
47 over his land? A. His land? 

Q. Yes. A. I never went over there for seven 

years. 

Q. How big a piece of land is it that you pass over? A. 
About three feet. 

Q. It is not as large as three feet? A. From here to 
there (indicating); yes. 

Q. You think three feet at the end of your property? You 
think that is three feet? A. Yes, sir, according to the map 
he showed me in the building. I never measured it. 

Q. Between your property and this point, which is the 
east point, and Tuckerman Street, there is a three-foot 
piece of land? A. I don’t know. 

Q. Two or three feet ? A. Something like that. 

Q. Have you ever walked over that three feet? A. Any 
time I walk, I got to pay him. 

Q. But you did walk over that three feet? A. Yes. Now 
he no want me to go in any more. 

Q. But you went over that three feet for 15 or 20 years? 
A. With his permission. 
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Q. You always paid him a dollar a month? A. Now he 
don’t w'ant me to go at all. 

48 Q. When w'as the last time you walked over the 
three feet? A. Seven years ago. 

Q. You say there is no entrance to your house that faces 
Tuckerman Street? A. No, my door goes through, faces 
Georgia Avenue; no door on Tuckerman Street. 

Q. Your door on that side, what does it face, an empty 
lot? A. Yes, sure. It has a kitchen, my kitchen, over here 
(indicating). 

Q. On this westerly end of your property, running from 
the corner this way, is there vacant land there? A. That 
is ri^ht. 

Q. There is no fence ? A. A fence a long time. 

Q. Who owns this property over here (indicating) ? A. 
I don’t know'. 

Q. And you did walk to your property all these years? 
A. Yes, for 20 years. 

Q. You walked through there? A. Not today; just the 
fence is all around. 

Q. You have an entrance on the westerly side of your 
house? A. From Georgia Avenue, to come through to my 
house, I go back in the yard. 

49 Q. Don’t you walk in sometimes this way (indi¬ 
cating) ? A. No. 

Q. From Tuckerman Street around the westerly end? 
A. No. 

Q. You have a door there? A. No, no door there. 

Q. Where are your doors? A. A door over here in the 
kitchen, over here. 

Q. Don’t you walk into the kitchen sometimes? A. Yes, 
I walk in the kitchen but not on the street. 

Q. You don’t walk on the street from the kitchen? A. No. 
Q. Wasn’t this street, Tuckerman Street, formerly known 
as Peabody Street? Wasn’t it called Peabody Street at 
one time? A. I don’t know that. 

Q. You don’t know that? A. No. 

Q. Where is Peabody Street? A. I don’t know'. 
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Q. When you walk along here from Georgia Avenue, you 
just take the space large enough for you to \valk on? A. 
Sometimes I have to knock my head on the trees. I can’t 
go through. 

Q. But otherwise you walk along the edge of the road? 
A. I can’t get through. There is trees there. 

50 Q. You move your head? A. So I have to or I 
bump my head. That is all. 

Q. When did you last talk to Mr. G. Beall Bloomer? A. 
I never talked to him about seven years, and about five 
years ago he sent me a man from the District Building and 
he wants me to take the fence from the street, and the man 
from the District Building, he said: Mr. Marzo: Mr. Bloom 
wants you to remove the fence. What are you going to do ? 
I said: I don’t know. 

Q. What fence did he want you to move? A. I have the 
fence over here (indicating). 

Q. Show me. A. A fence here, and the Municipal Build¬ 
ing give me permission to put a fence there. 

Q. Winch part of the property? 

Mr. Earle: Let the record note he is pointing to the line 
along Tuckerman Street. 

By Mr. Strasburger: 

Q. Is that the last time you had a talk wdth Mr. Bloomer? 
A. That is all. I never talked to him. 

Q. Not for five years? A. No. 

Q. The last thing was in regard to the fence? A. That is 
all. 

Q. Where are you engaged in business ? Are you in 

51 any business? A. Yes. 

Q. Where? A. Walter Reed Hospital. 

Q. Wliat business are you in? A. Ask that again. 

Mr. Earle: He means, what do you do at the hospital? 

The Witness: I do shoe shop work. 
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By Mr. Strasburger: 

Q. In the hospital? A. In the hospital; yes. 

Q. Now, I am going to ask you this question: Does your 
wife ever go out of the house? Your -wife, does she go out 
by herself? A. I am at work. I don’t know whether she 
goes out or not. 

Q. Did you ever see her go out? A. She goes out Why? 
Q. You see her go out? A. Yes, she goes out. 

Q. Which way does she go out? A. Over here (indi¬ 
cating). 

Q. You never saw her go any other -way? A. No, indeed. 
Q. She doesn’t talk very much English ? A. I wish 
52 she could talk good English. 

Q. Don’t you talk English at home to her? A. 
Well, sometimes. We need a little practice. 

Mr. Strasburger: That is all. 

Mr. Earle: I have no questions. That is all. 

(Thereupon no further interrogatories were propounded 
to the witness.) 

Mr. Earle: Are you going to examine the wife? 

Mr. Strasburger: No, it is too hard. 

Is it agreeable that the signature of the witness to this 
deposition be waived? 

Mr. Earle: Yes, sir; that is all right with us. 

• •••••••• 

55 Filed March 7,1947 

Interrogatories and Answers on Behalf of Defendant to be 
Propounded to Harry B. White, a Witness for Defend¬ 
ant Residing in Phoenix, Arizona. 

(With Answers correlated from pp. 63 and 64 of Transcript) 

(1) . Please state your name and address. 

A. Harry B. White, 706 Culver Street, Phoenix, Arizona. 

(2) . Were you formerly a resident of the District of 
Columbia? 


i 
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A. Yes. 

(3) . Is it your intention to return to the District of Col¬ 
umbia, or to continue to reside out of said District? 

A. I intend to reside in Arizona; my physician advises 
against a trip to Washington, D. C. 

(4) Are you the same Harry B. White who owned a par¬ 
cel of real estate located at or near the corner of Georgia 
Avenue and Tuckerman Street, Northwest, in the City of 
Washington, District of Columbia, being the parcel described 
in paragraph (4) of the Complaint herein? Copy of said 
Complaint is annexed hereto. 

A. Yes. 

(5) . Did you together with your wife, by deed dated 
May 8, 1905, recorded May 9, 1905 in Liber 2871, folio 67, 
convey a portion of said land to William P. Brown, as set 
forth in Paragraph (5) of said Complaint? 

A. Yes. 

(6) . Said deed granted “a right of way over the two feet 
width along the south line aforesaid from the line of Bright- 

wood Avenue, to the point of beginning, to be used 
56 only if and so long as the highway now called Pea¬ 
body Street shall be closed, discontinued, abandoned 
or cut off from communication with Brightwood Avenue. 

Is Peabody Street now designated and known as 
Tuckerman, and is said street now closed, discontinued, 
abandoned or cut off from communication with Brightwood 
Avenue, now known as Georgia Avenue? 

A. Yes. Peabody Street is now T designated and known 
as Tuckerman; the answer to the latter part of the question 
is ‘No*. 

(7) . Is the Peabody Street referred to in said deed now 
known as Tuckerman Street? 

A. Yes. 

(8) . Was there any agreement or understanding with 
Mr. William F. Brown, (the grantee in said deed,) or with 
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any other person or persons, or was it contemplated by the 
parties to said deed, “that a public street then called Pea¬ 
body Street would be extended alongside the south line of 
the tracts of land” now’ owmed by the plaintiffs Pete Marzo 
and his wife? 

A. It w’as said at the District Building there w’ould be a 
street in that vicinity called Peabody Street. 

(9) . Do you recall when plaintiffs Marzo and wife ac¬ 
quired the dwelling house known as rear of 6400 Georgia 
Avenue, Northwest, Washington, D. C.? 

A. July 12,1926. 

(10) . To your personal knowledge, has Marzo and his 
wife and three children used and walked upon Tuckerman 
Street and approached the entrance to Marzo’s home by 
means of said street? 

A. Yes, they have always gone over this strip. 

(11) . For w’hat period of time did they so use Tuckerman 
Street ? 

A. From July 12,1926 to August 20,1945. 

(12) . Where did plaintiff Marzo park his automobile and 
how often did you see his auto so parked ? 

A. He parked his car alongside his house when not in 
use. 

57 (13). Did Pete Marzo have a flower garden run¬ 

ning parallel with Tuckerman Street and facing said 
street? 

A. Yes. 

(14) . How did plaintiffs Pete Marzo and his wife and 
children enter their home ? What private property or street 
was used by them for purposes of ingress or egress, and for 
what period? 

A. They always entered their home via Tuckerman 
Street, crossing over the Bloomer strip of land. 

(15) . How often did you see plaintiffs Marzo and his 
wife enter their home by walking along Tuckerman Street 
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and passing over the small strip of land between Marzo’s 
property and Tuckerman Street? 

A. Many times daily. 

(16) Was there a fence separating the Marzo property 
from the property formerly owned by you and now owned 
by defendant Seven Corners Realty, Inc. ? 

A. Always a fence. 

(17) . Describe the location of the fence and the nature 
and character thereof. 

. A. Iron pipe frame about 7' high, l 1 /*" pipe—1*4" mesh, 
wire fence was across the front of his property and down 
the north side to my back fence; the same type of fence as 
along the south side of my property—6400 Georgia Avenue. 

(18) . For what length of time, to your knowledge, was 
that fence in existence? 

A. Since 1905. 

19. Was there any opening or gate in said fence leading 
from Marzo’s property to the adjacent property now owned 
by Seven Corners Realty, Inc.? 

A. No. 

(20). Did you sell and convey to the defendant Seven 
Corners Realty, Inc., the property east of and adjacent to 
Marzo’s property? If so, state the date of such sale and 
conveyance. 

A. Yes, on August 20,1945. 

(21). During your ownership of said tract of land 
58 did Pete Marzo, his wife or any member of his 
family, ever walk over the property formerly owned 
by you and now owned by Seven Corners Realty Co., Inc. 

A. No. 

(22). Did Marzo, his wife or children ever to your 
knowledge use the two feet strip right of way hereinbefore 
referred to for any purpose whatsoever? 

A. No. 
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(23) . If they had so used the right of way, would you 
have known of that fact ? 

A. Yes. 

(24) . Did Marzo sometime between the years 1941 and 
1943 address a telegram to you and therein state that he was 
going to use the two feet right of way because G. Beale 
Bloomer intended to close him up ? If so, please produce the 
telegram if you have it. If you do not have the telegram, 
please state the substance of it. 

A. Received telegram stating Mr. Bloomer was going to 
close him up and that he was going to use the walk-way. 

(25) . What reply, if any did you make to said telegram? 
If you have a copy of it, please produce it. 

A. “You are not to make any opening in my fence, or 
come over my property.” 

(26) . Were you and your wife during the years 1944 and 
1945 in Washington, and did you at said time examine the 
fence between Marzo’s property and the property now 
owned by the Seven Corners Realty, Inc.? If so, please 
state the condition of said fence, with particular reference 
as to whether there was any opening in the fence leading 
to the property formerly owned by you and now owned by 
Seven Corners Realty, Inc. 

A. When we arrived in Washington in 1944, we saw an 
opening in the fence on the north side of Marzo’s house and 
quite a pile of sand, cement, etc. on the back of our lot. Mr. 
Dowdy (tenant at 6400 Georgia Avenue) said he had given 
Marzo permission about two months before our arrival to 
mix cement there for two sidewalks which he laid from 
his front and back doors out to Tuckerman Street. I told 
Dowdy to have Marzo clean up the mess and put the fence 
up again. This was done in a few days. 

59 (27). So long as you owned the property and until 

your conveyance to Pete Marzo and wife, did they or 
either of them ever have access to your property for any 
purpose and did they, or either of them, walk over any por- 
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tion of your property in order to go from their home to 
Georgia Avenue or from Georgia Avenue to their home, or 
did you ever consent to any such use ? 

A. Marzo bought the property from William Ruffner in 
1926. They did not go across my property for any purpose 
and no consent was given for such use. 

(28). Have you any further information or do you wish 
to make any further statement regarding any of the issues 
involved in this case? 

A. I have no further statement to make. 


State of Arizona, 

County of Maricopa, ss: 


/s/ Harry B. White 
Harry B. White 


Subscribed and sworn to before me, a duly qualified and 
acting Notary Public in and for the County of Maricopa, 
State of Arizona, this 3rd day of March, 1947. 

My commission expires 
September 23, 1950. 

/s/ B. F. Hill, 

Notary Public 


60 Cross Interrogatories and Answers on Behalf of 
Plaintiffs Propounded to Mr. Harry B. White. 

(numbered to correspond with direct interrogatories) 

(with answers correlated from pp. 65 and 66 of the 

transcript) 

(3). If you intend to continue residing outside of the Dis¬ 
trict of Columbia, are you willing upon reasonable notice to 
appear at the trial of this cause for the purpose of giving 
your testimony orally? 

A. My physician advises me not to make the trip. 

(8). At the time you and your wife executed the deed (s) 
to William P. Brown (May 8,1905) and to Daisie R. Brown 
(August 14, 1907; paragraph 9 of the Complaint), was the 
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District of Columbia government and the land owners af¬ 
fected giving consideration to the matter of opening or con¬ 
tinuing Peabody Street eastward to intersect with Bright- 
wood (Georgia) Avenue! 

A. We only knew what the Surveyor’s Office of the Dis¬ 
trict of Columbia said about it. 

‘ ‘ If so, was it generally expected or planned that the real 
estate south of your property and south of the property 
you had conveyed to William P. and Daisie R. Brown would 
be condemned by the District of Columbia for street pur¬ 
poses so that Peabody Street, as extended, would abut your 
property and the two tracts you conveyed to the Browns! 

A. Their opinion was that a street would be cut running 
east and west, in that vicinity, which would probably be Pea¬ 
body Street. A road over private property was being used at 
that time running from some farms west of our property 
out to Brightwood Avenue in a parallel line with our prop¬ 
erty. Mr. and Mrs. Wm. P. Brown and all other occupants 
and owners of the property now owned by Marzo used this 
road as an ingress and egress to get to Brightwood Avenue— 
The Marzo family have used it also always in the same way. 

When that section was subdivided a street followed the 
lines of this road very largely and it was called Tuckerman 
Street, Marzo has always used this road and now Tucker¬ 
man Street to get into his home. 

i 

61 (10). Is there a privately-owned strip of land 

between Marzo’s house and the north line of Tucker¬ 
man Street? 

A. Yes—They have Always gone over this strip. 

(11). If your answer to direct interrogatory No. 11 is 
to the effect that the Marzo’s used and walked upon Tucker¬ 
man Street and approached the entrance to their home by 
means of said street, for a period of time, then state the ad¬ 
dresses where you made your home during the period of 
time stated by you, and explain how their use of said street 
became known to you. 

A. 6400 Georgia Avenue has been my home since 1905. 
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When I rented my home in 1935 I instructed the tenant 
there was to he no trespassing over my property and my 
fences w r ere to be kept up. I was there six months in 1938 
and everything was as I had left it, no trespassing by any¬ 
body. The tenant had to return to Iowa in 1939 so Mrs. 
White and (I) lived in 6400 Georgia Avenue from June, 
1939, to October 1940. Marzo and family were getting into 
their home via Tuckerman Street as before—had their car 
parked beside their house on Tuckerman Street every night. 
In October, 1940, we rented the house 6400 Georgia Avenue 
to Mrs. Ruby Dowdy—she had the same instructions and 
kept them—she sent me a monthly check with statement. 

We returned to Washington in June, 1944 and remained 
through August 1945—were in the house and around the 
grounds quite frequently and at no time during that period 
was Marzo using our property. Mrs. Dowdy is still occupy¬ 
ing the house—6400 Georgia Avenue. 

(12) . Did the Marzo’s sometimes park their car or cars 
on your property just north of their own property? 

A. No—Not to my knowledge or with my consent. 

(13) . If your answer is “yes” to direct interrogatory 
No. 13, then answer this question: Was the strip of private¬ 
ly owned land between Marzo’s south line and the north line 
of Tuckerman Street used for the flower garden you have 
spoken of? 

A. It was included in the flower garden. 

(18) . Was the fence, referred to in direct interrogatory 
No. 18, still standing along the east and north boundary of 
the Marzo property the last time you were at the place. 
When was the last time you saw the fence? 

A. Yes. August 1945. 

(19) . If your answer is “yes” to direct interrogatory 
No. 19, then answer this question: Was the gate located at 
the southeast corner of the Marzo property? 

A. No. 
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Was the gate there the last time you saw the Marzo 
property? 

A. No. 

| 

Has the gate always been open and in use by the Marzos ? 

A. No. 

62 (22). If your answer is “yes” to direct interro¬ 

gatory No. 22, then describe their use of the right of 
way in as much detail as you can. 

In their use of the right of way, did the Marzos have to 
go around some trees, flo'wers, shrubbery, etc., which were 
growing upon the two-foot strip of land along the south 
line of the property formerly owned by you and which you 
conveyed to the Seven Corners Realty, Inc. ? 

A. My answer is No. 

i 

(24) . Is the G. Beale Bloomer, referred to in direct in¬ 
terrogatory No. 24, one of the owners of the strip of land 
which lies between Marzo’s property and the north line of 
Tuckerman Street? 

A. He is. 

(25) . If Marzo sent you a telegram and you replied to 
it, to whom did you address the reply? 

A. Telegram was addressed to Pete Marzo. 

If you do not have a copy of your reply telegram, then 
please state the substance of it according to your best recol¬ 
lection. 

A. Telegram—“You are not to make any opening in my 
fence or come over my property.” 

Did your reply telegram state in substance that the Mar¬ 
zos * use of the right of way was not to be interferred with? 

/s/ Harry B. White, 
Harry B. White 
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State op Arizona, 

County of Maricopa , ss: 

Subscribed and sworn to before me, a duly qualified and 
acting notary public in and for the County of Maricopa, 
State of Arizona, this 3rd day of March, 1947. 

/s/ B. F. Hill, 
Notary Public 

My commission expires September 23, 1950. 


67 Separate and supplemental statement of Witness, 
Harry B. White; the same being submitted herewith 
at the request and insistence of witness: 

I, Harry B. White, a native of the District of Columbia, 
now residing in Phoenix, Arizona, purchased in 1900 one 
acre of land from Mrs. Annie Osborn on the west side of 
Brightwood Avenue. This acre started near Piney Branch 
Road and ran north 168 feet, west from that point 166 feet, 
and west at my south line 359 feet. 

At my father’s insistence I reluctantly let him have one- 
third of the acre, on which he built a house (6404 Georgia 
Avenue). 

In July, 1903, I built a small cottage on my remaining 
two-thirds of an acre so that my family could reside there 
during the summer months. In January, 1905, I started 
building a seven room and bath dwelling, into which my 
family moved in April of the same year. The cottage, which 
was back of the house, was vacant. Mr. William P. Brown 
came to my door one day and asked to rent the cottage. I 
refused as I did not wish neighbors so close. He then asked 
if I would sell him the cottage if he could get a lot nearby on 
which to move it. His wife was ill and he thought the 
country air would benefit her, I told him I would do so. He 
looked around for quite a while, but the land was all acre¬ 
age and no one would sell him a lot. Coming back very much 
disappointed, he proposed that I sell him enough land at 
my southwest point to put the cottage on temporarily until 
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such time as he could buy a lot elsewhere and would return 
my land to me. 

A road running parallel to my south line from Bright- 
wood Avenue to some farms w’est of us was over land belong¬ 
ing to Mrs. Annie Osborn, and was used constantly as a 
short cut to Brightw’ood Avenue by three different families, 
O’Keefes, Rupperts, and Donaldsons. A foot path just 
outside of our fence was used by the same people. 

Mr. Brown expected to use this road to get from his 
dwelling after it was moved to the southwest point of my 
land. He asked me if it was a public road. I told him it 
seemed to be a public road over private property. He then 
asked how he would get out if the road vras closed. The two 
foot walkway just inside my south fence was decided on in 
case the road was closed. This was done with expectations 
that the land I was letting him have would be returned to me 
in a few years. Before the deed w*as recorded inquiry was 
made at the District Building as to the probability of a 
street being cut through in that locality, and Peabody was 
named as a possible street thereabouts. The only street 
running west of Brightwood Avenue at that time was Mili¬ 
tary Road. 

68 After the cottage -was moved Mr. and Mrs. Brown 
' lived in it until Mrs. Brown’s death, two years later. 
Without saying anything to me, Mr. Brown transferred the 
property to Mrs. Brown’s brother, William Ruffner, of Vir¬ 
ginia, who wanted to come to Washington to get work. He 
became a conductor on the Brightwood car line, and lived in 
the cottage with his wife and five children until 1926, when 
he sold it to Pete Marzo. 

During that time Mr. George Beale had bought the land 
adjoining my property on the south, on which the road and 
footpath were still being used as they had been by at least 
four families. All the occupants of the cottage and their 
friends used the road and footpath as an ingress and egress. 
The two foot walkway over my property was never used. 

I built another house, now known as 6400 Georgia Avenue, 
on my front land, and moved into it in 1914. With my wife 
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and five children I have lived on that plat of land for thirty 
consecutive years. In 1935 I retired, rented my home, 
and with my wife came to Arizona, returning to Washington 
in 1938 for six months. We were there again for eighteen 
months in 1939 and 1940, and lived during that time in 
6400 Georgia Avenue, as the tenant had returned to Iowa. 

Tuckerman St. had been cut through by that time, but was 
not paved except where it went into Pine Branch Road. 
More people than formerly were walking over the footpath 
outside my fence on the south, which had now been inherited 
by the heirs of Mr. George Beale, one of whom is George 
Beale Bloomer. 

Mrs. White and I were again in Washington for eighteen 
months in 1944 and 1945. Going to the house at 6400 
Georgia Avenue one day to see our tenants, Mr. and Mrs. 
Dowdy, I noticed part of the fence dividing Marzo’s prop¬ 
erty from mine on his north line was down, and a lot of sand, 
cement, etc. was on my property. Mr. Dowdy said he had 
given Marzo permission to mix cement for some walks he 
was laying from his front and back doors out to Tuckerman 
Street. I told Mr. Dowdy to have Marzo clean up that mess 
and put up the fence. This was done in a couple of days. 
That was not near the two foot walkway in question, and is 
the only time Pete Marzo has disturbed a fence or walked 
on my property, and that was without my consent. 

We saw the cement sidewalks he had laid, and he and 
his family were using them. 

As I have said before, no one living in the house occupied 
by Marzo has ever walked over my property to get into that 
property, nor have I ever told anyone they could. Nor did 
I ever tell anyone that a street would come along my boun¬ 
dary line. The information about the Peabody Street was 
obtained at the District Building. 

It is an outrage that there is not some help given to prop¬ 
erty owners by the District of Columbia to eliminate 
69 such strips of land as that which runs parallel to my 
property and Marzo’s, to the good of all concerned 
so that it could not be used as a holdup proposition as is 
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being done in this case. The Congressional District Com¬ 
mittee should make a law in regard to such cases. It has 
been done in years gone by and should be done again. 

/s/ Harry B. White, 
Harry B. White 

/s/ Grace B. White 
Grace B. White 

State of Arizona, 

County of Maricopa, ss: 

Subscribed and sworn to before me, a duly qualified and 
acting Notary Public in and for the County of Maricopa, 
State of Arizona, this 3rd day of March, 1947. 

B. F. Hell, 

Notary Public 

My Commission expires 

September 23, 1950. 

• ••••*•••• 

71 Interrogatories on Behalf of Defendant to Be Pro¬ 

pounded to Grace B. White, a Witness for Defendant 
Residing in Phoenix, Arizona. 

(With Answers correlated from pp. 79-81 of Transcript) 

(1) . Please state your name and address. 

A. Grace B. White, 706 West Culver Street, Phoenix, 
Arizona. 

(2) . Were you formerly a resident of the District of 
Columbia? 

A. I formerly lived in the District of Columbia. 

(3) . Is it your intention to return to the District of Col¬ 
umbia, or to continue to reside outside of the District of 
Columbia? 

A. I plan to continue my residence in Arizona. 

(4) . Are you the wife of Harry B. White who owned a 
parcel of real estate located at or near the corner of Georgia 


i 
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Avenue and Tuckerman Street, Northwest, in the City of 
Washington, District of Columbia, being the parcel des¬ 
cribed in Paragraph (4) of the Complaint herein? A copy 
of the said Complaint is annexed hereto. 

A. I am the wife of Harry B. White who owned the real 
estate described in Paragraph (4) of the Complaint. 

(5) . Did you together with your husband, by deed dated 
May 8, 1905, recorded May 9, 1905 in Liber 2871, folio 67, 
convey a portion of said land to William P. Brown, as set 
forth in Paragraph (5) of the said Complaint? 

A. Yes. 

(6) . Said deed granted “a right of w^ay over the two feet 
width along the south line aforesaid from the line of Bright- 
wood Avenue to the point of beginning, to be used only if and 
so long as the highway now called Peabody Street shall be 

closed, discontinued, abandoned or cut off from com- 
72 munication with Brightwood Avenue. Is Peabody 
Street now designated and known as Tuckerman 
Street, and is said street now closed, discontinued, aban¬ 
doned or cut off from communication with Brightwood Ave¬ 
nue, now known as Georgia Avenue? 

A. Yes—Peabody Street is now known as Tuckerman 
Street and said street is not now closed, discontinued or 
cut off from communication with Georgia Avenue. 

(7) . Is the Peabody Street referred to in said deed now 
known as Tuckerman Street? 

A. Peabody Street as referred to in the said deed is now 
known as Tuckerman Street. 

(8) . Was there any agreement or understanding with 
Mr. William F. Brown, (the grantee in said deed,) or with 
any other person or persons, or was it contemplated by the 
parties to said deed, “that a public street then called Pea¬ 
body Street would be extended alongside the south line of 
the tracts of land” now owned by the plaintiffs Pete Marzo 
and his wife? 
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A. I do not know. At the District Building, it was said 
a street w^ould be near by and w^ould probably be called Pea¬ 
body Street. 

(9) . Do you recall when plaintiffs Marzo and wife ac¬ 
quired the dwelling house known as Rear of 6400 Georgia 
Avenue, Northwest, Washington, D. C.? 

A. I believe the house designated as Rear of 6400 Georgia 
Avenue, Northwest, was acquired by Marzo and his wife on 
July 12, 1926. 

(10) . To your personal knowledge, has Marzo and his 
wife and three children used and walked upon Tuckerman 
Street and approached the entrance to Marzo’s house by 
means of said street? 

A. Yes. 

(11) . For what period of time did they so use Tuckerman 
Street? 

A. They used Tuckerman Street from about July 12,1926, 
to August 20,1945. 

(12) . Where did plaintiff Marzo park his automobile and 
how often did you see his auto so parked? 

A. Marzo parked his car on open grounds above five feet 
from his house before Tuckerman Street w*as paved, after 
that, on Tuckerman Street along the side of his home. 

(13). Did Pete Marzo have a flower garden running 
73 parallel with Tuckerman Street and facing said 
street? 

A. Marzo’s did have a flower garden facing Tuckerman 
Street. 

(14). How did plaintiffs Pete Marzo and his wife and 
children enter their home ? What private property or street 
was used by them for purposes of ingress and egress, and 
for what period? 

A. The Marzo family always entered their home by way 
of Tuckerman Street and across the strip of land owned 
by Bloomer. 
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(15) . How often did you see plaintiffs Marzo and his 
wife enter their home by walking along Tuckerman Street 
and passing over the small strip of land between Marzo’s 
property and Tuckerman Street? 

A. Quite a good many times each day. 

(16) . Was there a fence separating the Marzo property 
from the property formerly owned by you and now owned 
by defendant Seven Corners Realty, Inc. ? 

A. The two properties were always separated by a fence. 

(17) . Describe the location of the fence and the nature 
and character thereof. 

A. The fence ran across the front of his property down 
the north side to our back fence; the fence was a l 1 //' mesh 
wire on iron pipe frame and about 7' high; the same type 
of fence ran along the south side of 6400 Georgia Avenue. 

(18) . For what length of time, to your knowledge, was 
that fence in existence? 

A. The fence has been there since 1905. 

(19) . Was there any opening or gate in said fence lead¬ 
ing from Marzo’s property to the adjacent property now 
owned by Seven Corners Realty, Inc. ? 

A. There never was an opening or gate in this fence. 

74 (20). Did you and your husband sell and convey 

to the defendent Seven Corners Realty, Inc. the prop¬ 
erty east of and adjacent to Marzo’s property? If so, state 
the date of such sale and conveyance. 

A. This property w^as conveyed to the Seven Corners 
Realty on August 20,1945. 

(21) . During your husband’s ownership of said tract of 
land did Pete Marzo, his wife or any member of his family, 
ever walk over the property formerly owned by your hus¬ 
band and now owmed by Seven Corners Realty, Inc. ? 

A. Not to my knowledge. 

(22) . Did Marzo, his wife or children ever to your 
knowledge use the two feet strip right of way hereinbefore 
referred to for any purpose whatsoever ? 
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A. No. 

(23) . If they had so used the right of way would you have 
know’ll of that fact? If so, how? 

A. We occupied 6400 Georgia as our home until 1935, we 
had two tenants since that time who were instructed to have 
no trespassing. They said there was none. 

(24) . Did Marzo sometime between the years 1941 and 
1943 address a telegram to your husband and therein state 
that he "was going to use the two feet right of way because 
G. Beale Bloomer intended to close him up? If so, please 
produce the telegram if you have it, or your husband has it. 
If you do not have the telegram please state the substance 
of it. 

A. My husband received a telegram stating that Bloomer 
was going to close him in and that he was going to use the 
two foot walkway. The wire was phoned from Western 
Union office. 

(25) . What reply, if any, did your husband make to the 
telegram ? 

A. My husband replied that he was not to take down our 
fence or come across our property. 

(26) . Were you or your husband during the years 1944 
and 1945 in Washington, and did you at the said time 

examine the fence between Marzo’s property and 
75 the property now owned by the Seven Corners 
Realty, Inc. ? If so, please state the condition of the 
fence, with particular reference as to whether there was any 
opening in the fence leading to the property owned by your 
husband and now owned by Seven Corners Realty, Inc. 

A. We were in Washington in 1944 and 1945. The mesh 
wire was down on the north fence near the northeast corner 
of Marzo’s property. There was a pile of cement and sand 
on our property at that point. My husband asked Mr. 
Dowdy about it and he said he had given Marzo permission 
to mix cement there that he used to lay two walks, one from 
his front door and one from his back, out to the side walk on 
Tuckerman Street. A period of two months had been used 
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in that operation. Mr. White told Mr. Dowdy to have Pete 
put the mesh wire back and take away the debris. This 
was done in a conple of days. 

(27) . So long as your husband owned the property and 
until your husband’s conveyance to Pete Marzo and wife, 
did they or either of them ever have access to the property 
for any purpose and did they, or either of them, walk over 
any portion of the property in order to go from their home 
to Georgia Avenue or from Georgia Avenue to their home, 
or did you or your husband ever consent to any such use? 

A. The property was purchased by Marzo from Wm. 
Ruffner; no tenants of the rear of 6400 Georgia Avenue 
have walked across or had access to any portion of our 
property to get in to theirs. At no time were they given, 
permission to do so by us. 

(28) . Have you any further information, or do you wish 
to make any further statement regarding any of the issues 
involved in this case ? 

A. Have no additional information nor further statement 
to make. 

/s/ Grace B. White. 
Grace B. White. 

State of Arizona, 

County of Maricopa , 55: 

Subscribed and sworn to before me, a duly qualified and 
acting Notary Public in and for the County of Maricopa, 
State of Arizona, this 3rd day of March, 1947. 

/s/ B. P. Hill, 

Notary Public . 

My commission expires September 23, 1950. 

o*»##***«» 
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76 Cross Interrogatories on Behalf of Plaintiffs to Be 
Propounded to Grace B. White. 

(Numbered to correspond with direct interrogatories) 
(With Answers Correlated from pp. 82 and 83) 

i 

3. If you intend to continue residing outside of the Dis¬ 
trict of Columbia, are you willing, upon being given reason¬ 
able notice, to appear at the trial of this cause for the pur¬ 
pose of giving your testimony orally? 

A. My physician advises against a trip to the District of 
Columbia. 

8. At the time you and your husband executed the deed(s) 
to William P. Brown (May 8,1905) and to Daisie R. Brown 
(August 14, 1907; paragraph 9 of the complaint), was the 
District of Columbia government and the land owners af¬ 
fected giving consideration to the matter of opening or 
continuing Peabody Street eastward to intersect with 
Brightwood (Georgia) Avenue? 

A. I do not know. 

If so, was it generally expected or planned that the real 
estate south of your property and south of the property 
you had conveyed to William P. and Daisie R. Brown would 
be condemned by the District for street purposes so that 
Peabody Street, as extended, would abut your property and 
the two tracts conveyed to the Browns? 

Answer (please state all details within your personal 
knowledge concerning the above matter): 

A. At the District Building it was said a street would be 
near by and probably called Peabody Street. 

10. If your answer to direct interrogatory No. 10 and 11, 
is to the effect that the Marzo’s used and walked upon 
Tuckerman Street and approached the entrance to their 
home by means of said street, for a period of time, then 
state the addresses where you made vour home during the 
period of time stated by you, and explain how their use of 
said street became known to you: 




49 


A. My home was on the plot of ground known as 6400 
Brightwood, later Georgia Avenue, from 1905 to October, 
1935; the two different tenants who occupied our home since 
that time were told by us there was to be no trespassing 
over the property—we received their checks by mail every 
month and notes was to what was going on. 

12. Did you ever see Marzo’s car parked on the property 
owned by you and your husband ? 

A. Never. 

13. If your answer is “yes” to direct interrogatory No. 
13, then answer this question: Was the strip of privately 
owned land between Marzo’s south line and the north line 
of Tuckerman Street used for the flower garden you have 
spoken of? 

A. It was included in the flower garden. 

19. If your answer to direct interrogatory No. 19 is 
“yes,” then answer the following questions: 

Was the gate located at the southeast corner of the Marzo 
property? 

Was the gate there the last time you saw the Marzo 
property? 

So far as your knowledge goes, has the gate always been 
open and in use by the Marzo’s ? 

A. Requires no answer—reply to direct interrogatory 
No. 19 being “no.” 

22. If your answer is “yes” to direct interrogatory No. 
22, then describe fully their use of the right of way, accord¬ 
ing to your own personal knowledge. 

In their use of the right of way, did the Marzo’s have to 
go around some trees, flowers, shrubbery, etc., which were 
growing upon the two-feet width strip of land along the 
south line of the property formerly owned by your husband 
which he and you conveyed to the Seven Corners Realty, 
Inc.? 

A. Requires no answer—reply to direct interrogatory 
No. 22 being “no.” 
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24. If there was such a telegram sent to your husband as 
is described in direct interrogatory No. 24, did you have the 
telegram in your own hands and did you read it? 

A. The telegram was phoned to us, I took the message. 

Can you now state, from your own personal knowledge, 
the substance of the telegram? 

Substance of telegram—Mr. Bloomer was going to close 
him in and he was going to use the two foot walk-way. 

Is the G. Beale Bloomer, referred to direct interrogatory 
No. 24, one of the owners of the strip of land which separates 
the Marzo property from the north line of Tuckerman 
Street ? 

Yes. 

25. If Marzo sent a telegram to you or your husband, and 
either of you replied to it, please state the name of the 
person to whom the reply was sent, and the approximate 
date? 

A. Pete Marzo—cannot give date, it was between 1941 
and 1943. 

If neither you nor your husband can produce the copy, 
please state the substance of it according to your best 
recollection. 

Substance of telegram.—You are not to make an opening 
in my fence or walk over my property. 

78 Specifically, if there was a telegram sent by Marzo 
to your husband or to yourself, and if there was a 
reply sent back, did the reply state in substance that Marzo 
was entitled to the use of the right of way and that his 
use of it was not to be interferred with ? 

It did not. 

If your answer is “no” to the foregoing question, then 
are you willing to swear that your husband did not send 
Marzo such a reply? 
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I know that my husband sent a reply to Marzo’s telegram 
worded substantially as previously stated. 

/s/ Grace B. White. 
Grace B. White. 

State of Arizona, 

County of Maricopa , 55 : 

Subscribed and sworn to before me, a duly qualified and 
acting Notary Public in and for the County of Maricopa, 
State of Arizona, this 3rd day of March, 1947. 

/s/ B. P. Hill, 

Notary Public. 

My commission expires September 23, 1950. 
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IN THE 


United States Court ol Appeals 

FOE THE DlSTEICT OF COLUMBIA. 


No. 9737. 


PETE MARZO, et al, Appellants , 

v. 

SEVEN CORNERS REALTY INC., et al, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


JURISDICTIONAL STATEMENT. 

The jurisdiction is correctly stated in appellants’ brief 
filed herein. 


STATEMENT OF THE CASE. 

Wherever found throughout this brief the word appel¬ 
lants refers to Pete Marzo and Marie L. Marzo and the 
word appellee refers to Seven Corners Realty Inc., a cor- 
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poration. The appellee takes the position that no genuine 
issue as to any material fact is present in this case and this 
contention has met with the approval of the Trial Court 
insofar as appellees’ motion for a summary judgment di¬ 
rected at the appellants’ complaint is concerned. 

The ruling of Mr. Justice Proctor (in the Court be¬ 
low) in effect finds that no material fact is presented by 
appellants by pleading that appellants’ meanderings or 
their predecessors meanderings have secured to them a 10 
foot passageway. To the contrary, and correctly, the Trial 
Court has bound the appellants to the recitations in the 
deed under which they acquired title. 

This appeal by appellants is directed singly against the 
ruling of Mr. Justice Proctor upon the complaint 

As to the cross-complaint, the Trial Court found dis¬ 
puted matters were presented in that the appellants con¬ 
tended that they were precluded from entering upon their 
land directly from Peabody Street because of the existence 
of a small intervening strip of land (parcel 88/362) owned 
by certain third persons. What was formerly called Pea¬ 
body Street is identified by both parties as the present 
Tuckerman Street. Reference is made to pages 10 and 12 
of appellants’ appendix. The appellee contends, on the 
basis of the record as disclosed by the depositions of Harry 
B. White and Grace B. White, that a substantial contro¬ 
versy exists in that the testimony of the Whites clearly 
show from their personal observations that the appellants 
did enter directly to and from their land by crossing the 
intervening strip onto Peabody Street (formerly known as 
Tuckerman Street). (See plat, page 20a of the Appendix.) 

The Trial Court, by denying Appellees’ motion for a 
summary judgment upon its cross-complaint, in effect 
ruled that a genuine issue as to a material fact existed. In 
other words, this issue was presented by the ruling of the 
Trial Court: Did or did not the opening of Peabody 
Street (Tuckerman Street) connect the street with appel¬ 
lants lot so that they could step from their lot out onto Pea- 
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body Street (Tuckerman Street) and from there travel on 
to Brightwood (Georgia) Avenue? The dilemma which the 
appellants now find themselves faced with is not due to 
any action or failure to act on the part of the appellee. The 
appellee is bound only to the extent of the written recita¬ 
tions contained in its predecessor’s deed under which the 
appellants acquired title. This deed created an easement 
in a path 2 feet wide extending from Brightwood (now 
Georgia) Avenue to a depth ending at appellants lot “to be 
be used O'nly, if and so long as the highway called Peabody 
(now Tuckerman) Street shall be closed, discontinued 
abandoned or cut off from communication from Bright¬ 
wood Avenue”. Peabody (now Tuckerman) Street has not 
been closed, has not been discontinued, has not been aban¬ 
doned and has not been cut off from communication from 
Brightwood (now Georgia) Avenue, but, on the contrary, 
has been opened, and has been admitted as being open by 
the appellant Pete Marzo (see page 26 of the Appendix) for 
the past seven years, and is open and in use today as a 
public street, thoroughfare and highway, having direct com¬ 
munication to Brightwood (now Georgia) Avenue. Pas¬ 
sage over the two foot path was granted conditionally to 
the appellants. The condition was that Peabody Street 
would have no communication with Brightwood Avenue. 
The condition no longer exists; and the appellee submits 
that the appellants are bound by the express recitations 
drafted in plain language in the deed creating this limited 
easement. For a proper interpretation of the recitations 
contained in the deed, reference is made to page 4 of the 
appendix in appellants brief. This deed confers no addi¬ 
tional rights on appellants. They are bound by the express 
limitations in their deed. Peabody Street is open to Bright¬ 
wood Avenue and their easement is at an end. They have 
no right of way over appellees’ land because the District of 
Columbia failed to condemn the narrow intervening strip 
of land owned by third persons designated as parcel 88/362 
which separates their land from Peabody Street. The ap- 
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pellee only agreed that its land should be subjected to an 
easement so long as Peabody Street was closed from com¬ 
munication with Brightwood Avenue. Appellee did not 
agree to have the southern entire frontage length of their 
land subjected to use because the appellants could not step 
from their land onto Peabody Street and thence travel over 
the open highway to Brightwood Avenue. No such lan¬ 
guage is contained in the deed wherein it 'was contemplated 
that in addition to Peabody Street communicating with 
Brightwood Avenue it (Peabody Street) would also di¬ 
rectly connect with appellants’ lot so that they would not 
be obliged to trespass over privately owned land to reach 
the public street referred to as Peabody Street in the deed 
and now known as Tuckerman Street. The appellee sub¬ 
mits that it never granted this additional claimed condi¬ 
tion. The question to answer is not whether or not the 
appellants had free access to and from their lot directly 
onto a public highway known as Peabody (Tuckerman) 
Street, but 'whether or not Peabody (Tuckerman) Street is 
open for communication with Brightwood (Georgia) Ave¬ 
nue. 

The ruling of the Trial Court in respect to appellee’s mo¬ 
tion for a summary judgment upon the cross complaint was 
denied for the following two reasons: 

1. As a matter of law, the Trial Court held “it would 
seem that the grant of the right of way had in mind that 
the future opening of Peabody Street would connect it with 
plaintiff’s lot, so that there would be no further need for 
the easement.” The appellee does not agree to accept this 
ruling. 

2. Disputed issues of fact regarding non-access to Pea¬ 
body Street were raised by the appellants and denied by 
the appellee who claimed that appellants had access to Pea¬ 
body Street directly from their land. 

Therefore the Trial Court has decided that the question 
of future use of the two foot right of way will have to be 
determined upon a final hearing of appellees’ cross com¬ 
plaint. 


5 


This appeal is directed by the appellants against the 
Trial Court’s ruling that they are not entitled to a ten foot 
right of way contrary to their express grant of a two foot 
right of way. 


POINTS ON APPEAL. 

In addition to appellant’s designation of record on ap¬ 
peal the appellee has included and designated the following 
additional portions of the record on appeal: 

(1) The deposition of Pete Marzo (App. 23-30) 

(2) The deposition of Harry B. White (App. 30-42) 

(3) The deposition of Grace B. White (App. 42-51) 

FACTUAL MATTERS. 

1. The record clearly shows that the situation in which 
appellants find themselves was not brought about or re¬ 
sulted in any act of the appellee or their predecessors in 
interest. 

2. The narrow strip of land known as parcel 88/362 is 
not owned by the appellee, and the fact that this parcel iso¬ 
lates the entire southern frontage of appellants’ parcels is 
a matter over which this appellee has no control 

3. The question of whether or not the two-foot wide foot¬ 
path is sufficient for all the purposes that appellants con¬ 
sider desirable for full use and enjoyment of their property 
is beside the point. They bargained for and received a 
grant of a limited easement two feet in width for passage 
to Georgia Avenue. Nothing in addition was contemplated 
or stated orally or in writing. 

4. The improvements, rights, privileges and appurten¬ 
ances to the same (the two foot pathway) belonged to the 
appellants only so long as Peabody Street was cut off from 
communication with Brightwood Avenue. It is repeated 
that nothing additional was contemplated by this grant; 
but, to the contrary, the right to the use had only a condi¬ 
tional existence. By the facts in the record, this right ter- 
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minated about seven years ago when Peabody Street was 
opened as a public street to Bright'wood Avenue. 

LEGAL MATTERS. 

Mr. Justice Proctor in dismissing the complaint cor¬ 
rectly held that “The express grant and acceptance of a 
two foot right of way excludes any idea of an implied way 
by necessity”. 

Appellants have unsuccessfully endeavored to enlarge 
the two foot right of way by claiming that by virtue of re¬ 
peated trespasses they have used more of the land granted 
for the right of wray to an additional extent of eight more 
feet making a claimed total to a ten foot passageway based 
on adverse user for over twenty years. The appellees deny 
the truth of this allegation (see page 13 of appellants’ ap¬ 
pendix, paragraph 20). As a matter of law, the lower court 
held, in effect, that the express grant and acceptance of a 
two foot right of way cannot be enlarged by claiming 
twenty years of trespassing upon an additional eight feet, 
thereby widening the previously accepted travel space to a 
total width of ten feet. 

ARGUMENT. 

A Review of Appellants’ Argument. 

1 Are Appellants Entitled to a Sufficient Way to a 

Public Street? 

In their argument, the appellants contend that they 
“need a sufficient way to a public street” and for reasons 
assign that the original grant from White to Brown was 
made expressly with reference to a public street abutting 
the parcel. There is absolutely nothing in the original 
grant from WTnte to Brown or any subsequent grant to 
support the contention that express recitations in the deed 
were made with reference to a public street abutting the 
parcel (see pages 7 and 8 of Appendix). 

The appellants purchased their tract with a two foot wide 
path and it is now beside the point whether or not the width 
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of the path is sufficient to afford complete and full enjoy¬ 
ment of their land. It was expressly stated in the deed that 
use of the footpath was to cease when Peabody (Tucker- 
man Street) met Brightwood (Georgia) Avenue not when 
Peabody Street was widened to such an extent that it would 
meet the southern boundary of appellants land and the ex¬ 
press provisions in the deed distinctly place this limitation 
on future use. 

When Tuckerman Street was opened up for public use 
and connected to Georgia Avenue the District of Columbia 
apparently through inadvertence, neglect or reasons un¬ 
known to your, appellee failed to condemn a privately- 
owned strip of land abutting the entire length of the south¬ 
ern boundary of appellants’ land. By this condemnation 
the appellants’ land was completely isolated from any pub¬ 
lic highway or street, being completely surrounded by pri¬ 
vately owned property. Of necessity the appellants must 
have an outlet and accordingly action was instituted 
against the appellees. 

It is obviously true that appellants cannot travel the two 
foot pathway with “an ordinary dining room table, cook- 
stove, couch or easy chair, nor even a corpse from their 
house to the street without committing a trespass.” For 
this reason, appellee submits to the Court these questions. 
Is the entire length of the southern boundary of parcel 
88/204 for the full distance of 217.96 feet and the width of 
10 feet to be forever subjected to use by the appellants be¬ 
cause of contended necessity to enable them to have full 
enjoyment of their land? Is there any legal duty or obliga¬ 
tion or burden on the appellee to attempt to secure or ob¬ 
tain from the District of. Columbia public ownership of 
parcel 88/362 so that the appellants might enjoy free access 
to and from Peabody (Tuckerman) Street directly from 
their land? Is there any legal obligation or duty owed by 
appellee to appellants to secure permission to use or obtain 
title to or gain access over parcel 88/362 so as to enable 
appellants to secure free access to Peabody (Tuckerman) 
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Street? The answers to these questions are obvious on 
the record. Appellee submits that appellants clearly are 
not entitled to a ten foot strip of land for passage over its 
land. 

The appellants submit for the consideration of this Court 
the following question. What w T as the subject matter of 
the grants? The appellants in answer state that it was the 
understanding for years that “the two parcels would have 
street frontage.” It is submitted that a review of the en¬ 
tire record fails to disclose a single thing supporting this 
contention. The deed under which appellants acquired 
title to the two parcels speaks for itself. Nothing con¬ 
tained in the deed conveys a right of way to appellants in 
the event the District of Columbia fails to condemn abut¬ 
ting land for public use so as to secure free access to a 
public highway to appellants. Appellees submit that they 
have fulfilled the terms contained in the deed. Relief at 
the expense of the appellee contrary to the express pro¬ 
visions contained in the deed whereby appellants seek to 
burden for their own personal use 2179.6 sq. feet of appel¬ 
lees entire southern boundary fronting on Tuckerman 
Street is not the solution. Keenly aware of the position in 
which appellants are placed, the appellee vigorously op¬ 
poses being shut out hopelessly from Tuckerman Street. 
The territory along this boundary line known as parcel 
88/361 is not owned by appellee and the situation existing 
there must be faced with as much equanimity as appellee 
can muster. The appellee is also shut off from the south¬ 
ern entrance or exit to Peabody (Tuckerman) Street. 

Are Appellants Entitled to a Reasonably Adequate and 

Convenient Way? 

Appellants, in addition to claiming a right for a “suffi¬ 
cient way” over appellees’ land to a public street, maintain 
that equity should establish for the appellants a new, a 
better, a reasonably convenient and adequate, and a 
WIDER way for them so as to admit the passage of ve- 
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hides across a ten foot width strip of land extending the 
entire distance of the length of appellees’ southern boun¬ 
dary line on Tuckerman Street. As pointed out to this 
Court, the appellee does not own out to public property 
along their southern boundary line as parcel 88/361 inter¬ 
venes and cuts them off from access to Tuckerman Street. 
Parcel 88/361 is owned by the Estate of Violet Heap. 

The appellants in effect ask equity to enlarge the ac¬ 
quired title created and secured by express grant to them 
and establish a new and wider way to secure for them a 
reasonably convenient and adequate ten foot passageway 
so that motor vehicles can pass over appellees ’ land. It 
would have been inequitable, unreasonable and violative of 
all those things which the deed contemplated for the Court 
to have granted such requested relief; and the lower court 
so held. It is not the plight in which appellants find them¬ 
selves confronted that is controlling. The question to de¬ 
cide is this: What duty, imposed by contract or by law, 
did the appellee ow r e the appellants? 

In support of this contention appellants cite the case of 
Scaggs v. Gallagher, 45 App. D. C. 450. This case is au¬ 
thority for the proposition that appellee relies upon— 
namely that one cannot claim title in excess of or in deroga¬ 
tion of that title expressly created for the benefit of the 
claimant. The fact of the matter is that both the appellant 
Scaggs and the appellee Gallagher acquired title to their 
parcels when a lot owned by three trustees was subdivided 
into three parcels with an express description in the deeds 
under which both appellants and appellee acquired title 
creating an alley to be used and which was so used by both 
parties for their common benefit and enjoyment. One of 
the trustees, having failed in his efforts to donate the alley 
to the District of Columbia and becoming annoyed at re¬ 
ceiving bills for taxes on this alley, finally, under persua¬ 
sion by the appellants, conveyed the fee simple title to the 
alley to appellants with the understanding that “it was 
meant to be used and conveyed for no other purpose than 
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that of an alley way.” The court held that the trustee 
could not derogate from the express provisions in his grant 
to Scaggs or deny to this grantee, Gallagher, the use and 
benefit of the expressly-created alley. The grantee Scaggs 
could not destroy this easement, perpetual in nature, by 
acquiring legal title to the alley from the trustee. Analyz¬ 
ing this case, we easily determine the deciding point in¬ 
volved. 

In the case at bar, there was an expressly-created two 
foot right of way limited in time to the date of the opening 
of Peabody Street to Georgia Avenue. Since the opening 
of Peabody Street, appellants have evidently been disap¬ 
pointed by the failure of the District of Columbia to acquire 
in public ownership that strip of land known as Parcel 
88/362 thereby depriving them of free access to Peabody 
(formerly Tuckerman) Street; and, in derogation of the 
expressly-created right-of-way two feet in width contained 
in appellants’ deed, seek to establish title to an additional 
width of eight feet, basing their claim on convenience and 
adequacy. Like Scaggs in the cited case which they rely 
upon, they too are bound by the written recitations in their 
grant—they too cannot enlarge their title in derogation of 
their grant. 

Appellee cites that portion of Scaggs v. Gallagher, 45 
App. D. C., at page 454 wherein the Court adopts the lan¬ 
guage of Mr. Justice Story as follows: “In truth, every 
grant of a thing naturally and necessarily imports a grant 
of it as it actually exists, unless the contrary is provided 
for.” What actually existed at the time the appellants ac¬ 
cepted the deed to their property? There was in existence 
a two foot right of way across appellees’ land subject to 
being destroyed when one city street opened up into another 
city street. (Italics supplied) The appellants under the 
rule, as set forth in Scaggs v. Gallagher, supra can claim no 
more. 

Scaggs only received by deed to the alley that which he 
already possessed—a use in common with others to the 
alley and was bound by the written recitals contained in 
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his deed. Appellants likewise receive by deed a two foot 
wide pathway and are bound by the recitals contained in 
their deed. 

In Camp v. Whitman, 26 Atl. 917, the facts show that the 
defendant owner of a lot bounded on the north by a public 
highway conveyed to the plaintiff the rear end of her lot 
for the purpose of plaintiff to erect a residence thereon. 
The rear end of the lot was land-locked, being surrounded 
completely by privately and publicly owned land. 

The recitals in the deed stated that the plaintiff’s land 
did front on a public highway known as Broad Street. No 
provision was contained in the deed (such as was made in 
the deed and accepted by the appellants Marzo) whereby 
the plaintiff had access to and from a public highway off of 
her land. Some evidence was introduced showing that a 
footpath existed over public-owned land used occasionally 
by travellers which defendants pointed out was available 
for use by the plaintiff which would enable her to walk to 
and from her land and a public highway. 

This case was decided on this point: Where the grantee 
has not taken from the grantor by express grant a right of 
way, the law will create by implication a right of way to 
enable grantee to enjoy the property granted. This de¬ 
cision was based on an estoppel. 

The Court states in Camp v. Whitman, 26 Atl. at page 
919, adopting the language of Sir George Jessel in an early 
English case: 

“I may be met by the objection that a way of necessity 
must mean something more than what I have stated because 
where the grant is of the inclosed piece, the grantee is en¬ 
titled to the use of the land for all purposes, and should, 
therefore, be entitled to a right of way commensurate with 
his right of enjoyment; but there again the grantee has not 
taken from the grantor any express grant of a right of 
way, and all he can be entitled to ask is a right to enable 
him to enjoy the property granted to him as it was granted 
to him”. (Italics supplied.) 
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The appellants in the case at bar have taken an express 
grant of a right of way. 

Distinguishing the case Camp v. Whitman, supra, we ob¬ 
serve that there the grantor was attempting to derogate 
from her own grant, whereas in the case at bar the appel¬ 
lants are the ones who are attempting to derogate from the 
grant under which they acquired title. 

In the language of the Court, Camp v. Whitman, supra 
at p. 918: 

“The defendants are responsible for the language in the 
deed, which bounded the complainants land upon Broad 
Street, and the use of that language was an affirmation 
upon the part of the defendants that the complainant’s lot 
did actually hound upon Broad Street; hence it seems to me 
that the equities upon that score are not equal.” (Italics 
supplied) Relief was given on the basis of an estoppel. 

Obviously the Court decided the Camp v. Whitman case 
on the recitals in the deed itself. Plaintiff, when she ac¬ 
cepted the deed, expected that her land would bound (as 
stated in the deed) on Broad Street and that she would 
have a carriageway from Broad Street to her property. 
That is the reason for plaintiff acquiring her carriageway. 
A way of necessity is granted by estoppel in cases of this 
character when there exists no express grant of a right of 
way. It is necessary because there is no outlet. This case 
could not be authority for the appellants who accepted a 
limited right of way of two feet in wddth. It is beside the 
point whether or not these two feet necessarily afford them 
t;he convenience they desire. They are bound by their ac¬ 
ceptance of the two foot pathway and cannot enlarge it by 
implication based on necessity or convenience or full en¬ 
joyment in derogation of their own grant. 

; The decision of the United States Supreme Court in 
Warner v. Grayson 200 U. S. 257, 50 L. Ed. 470, 26 S. Ct. 
240, is next cited by appellants to sustain their position 
that the express provision contained in their deed may be 
altered, modified by necessity, or added to because of de- 
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sirability, or enlarged by implication because of inadequacy 
or inconvenience. 

An examination of the facts in this case reveals that one 
Haller owned some land located at 14th and Douglas 
Streets, N. W., in Washington, D. C., and, for the purpose 
to enable him to construct a building known as the Victoria 
Flats, he negotiated a loan, to secure which he executed a 
deed of trust to B. H. Warner and Louis D. Wine, trustees. 
The building to be erected was to occupy only part of the 
land. At the same time, Haller secured a loan and executed 
a deed of trust to McReynolds and Meriweather, as trus¬ 
tees, on the remaining land. Later a second deed of trust 
was placed on the same property as that covered by the 
Warner-Wine deed of trust. The building was erected 
flush upon the lines of the described property in the War¬ 
ner-Wine trust, and the porches encroached over the line 
onto the property covered in the McReynolds-Merriweather 
trust. 

The question was raised as to whether or not the building 
would have enough space to admit the necessary light and 
air so as to “permit the enjoyment and use of it as con¬ 
structed.” The Court w^as asked to determine 'whether or 
not an easement by implication arose because of necessity. 

The Court did not decide the case by application of the 
doctrine of easements by implication. It was decided on 
the basis of the express provisions contained in the grant¬ 
ing clause of the two deeds of trust. The granting clause 
is set forth at 200 U. S. page 472: 

“In both deeds of trust, in addition to the convey¬ 
ance of the parcels of ground described, there is the 
following language: 

‘ Together with all and singular the improvements, 
ways, easements, rights, privileges, and appurten¬ 
ances to the same belonging, or in any wise apper¬ 
taining, and all the estate, right, title, interest, and 
claim, either at law or in equity, or otherwise, how¬ 
ever, of the parties of the first part, of, in, to, or out 
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of the said land and premises, to have and to hold 
the said land, premises, and appurtenances unto and 
to the only use of the parties of the second part, the 
survivor of them, his heirs and assigns’.” 

Applying the above recitals contained in the granting 
clause the Court found it unnecessary to enter into a dis¬ 
cussion of easements by implication and decided and bound 
the parties under the deeds of trust to the express recitals 
contained in the granting clause. The Court said: 

“It is not contended that, as against the McReynolds 
trust, created at the same time with the Warner trust, 
and before the erection of the building, an easement 
was acquired in this strip, but we are now dealing with 
rights in the property as between Haller and the mort¬ 
gagee, and we think the granting clause quoted above 
included not only the improvements, ways and ease¬ 
ments upon the property at the time, but such as be¬ 
came necessarily appurtenant thereto upon the ad¬ 
jacent property of the grantor, because of the structure 
which he has placed upon the premises, to the enjoy¬ 
ment of which these privileges and rights are essential. 
As to the extent of this easement, the conduct of the 
parties in undertaking to acquire ten feet, for the ob¬ 
vious purpose of this easement, the overhanging 
porches, the encroaching areas, seem to us to make ten 
feet a reasonable width, and no more than is properly 
necessary. The unloading of coal, the carrying away 
of garbage and other necessary usages, could hardly 
be accomplished in a narrower space. In this view of 
the case we find it unnecessary to treat this as an ease¬ 
ment, exclusively for light and air, or to enter upon a 
discussion of the doctrine of easements by implication. 
Nor is it an answer to the effect of this annexation to 
the property of the easement and rights resulting from 
the manner of improving the premises conveyed to say 
that Haller, as the owner, could not create an easement 
for himself in his own land. The question here is, what 
is the effect of his conveyance, and what has he added 
to the realty in favor of his grantee in the mortgage? 
We think he annexed not only the building but the 
rights and privileges in his adjacent land essential to 
its enjoyment.” (Italics supplied.) 
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Appellees ask this question: What is the effect of the 
conveyance under which appellants acquired title to parcels 
88/71 and 88/94 and what has been added to these parcels 
in favor of the appellants insofar as appellees’ land is in¬ 
volved? 

Warner v. Grayson, supra was not decided by imposition 
of an easement by implication attached to an express pro¬ 
vision in the granting clause of the two deeds of trust. It 
was decided on the granting clause standing alone, just as 
the lower court has ruled in the case at bar in appellees’ 
favor on this very point. Involved in the Warner v. Gray¬ 
son case was a question concerning the construction to be 
placed upon the provisions in a granting clause. The case 
w’ent off on a point of construction. The question of an 
easement by implication was not involved. The appellee 
submits that the plain, unambiguous and singular meaning 
of the words in appellants’ deed likewise are the controlling 
feature in this appeal. 

The facts in Wilson v. Riggs, 27 App. D. C. 550 are briefly 
summarized. Appellant Wilson purchased a house and ap¬ 
pellee Riggs purchased a house on an adjoining lot, both 
deriving title from a common grantor. Appellees’ porch 
extended about five feet over the land of the appellant, and 
appellants’ bay window at the fourth story extended about 
a foot over appellees’ land. The appellee was first in point 
of time in acquiring title and an express provision in his 
deed contained these words, “with its improvements, ways, 
easements, rights, privileges and appurtenances.” This 
case was brought up on appeal by appellee after the lower 
court dismissed a bill to compel appellant to remove the 
porch from appellee’s land. The appellate court upholding 
the ruling of the lower court applied the principle that 
vrhere the owner of both the quasi-dominant and quasi- 
servient tenements conveys the former, as was done in this 
case by the grantor to Riggs, a subsequent grant of the 
servient tenement has the effect of placing the grantee in 
the same position that his grantor occupied and this 
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grantee is bound to respect the continuous and apparent 
quasi-easements that are reasonably necessary to the en¬ 
joyment of the quasi-dominant tenement and that an ease¬ 
ment by implied grant will arise Here there was no ex¬ 
press grant of the five foot space claimed by Riggs as an 
easement existing in his favor but the Court, considering 
the general language in the grant to Riggs from the common 
grantor and the fact that the porch was conspicuously 
visible when Wilson acquired title, held that sufficient to 
create an implied easement in favor of Riggs. In the case 
at bar there is surely no basis for the application of this 
principle. Xo general terms are contained in appellants’ 
deed—specifically they are limited in space to a two foot 
wide pathway and are also limited in time as to period of 
use. At the time appellants acquired title no such feature 
was presented to the vision of appellants showing a ten foot 
wide roadway stretching along the length of appellees’ 
southern boundary line. The Wilson v. Riggs, case clearly 
is not in point. 

In Hart v. Deering, 111 N. E. 37, the record shows that 
the plaintiff, at the time he purchased land, had no outlet 
to a public thoroughfare. Some time after this purchase, a 
public street was laid out giving him a passageway front¬ 
age of about six feet. He brought suit against the former 
mortgagor owner of the land, wiio owned the abutting land, 
claiming that he was entitled because of necessity to a 
larger passageway to the public street and sought to have 
imposed on the abutting land owner a larger and wider 
right of way suitable for all purposes. The lower court 
held that in the absence of an express agreement granting 
a right of way, a right of way of necessity for all suitable 
purposes would be implied. There was no express agree¬ 
ment creating a right of wag, but on the facts set forth the 
lower court ruled that for all suitable purposes the six foot 
passageway was sufficient and denied the application of the 
plaintiff for a wider way. On appeal this decision was sus¬ 
tained. Here again we have an absence of any express pro- 
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vision creating a right of way. This case likewise is not 
in point. 

At 111 N. E. page 38, the Court in the Hart v. Deering 
case sets forth a part of the decision of the lower court as 
follows: 

“It must be conceded * • • that as the land of the 
petitioner at the time of the grant had no connection 
with any public way, except over the land of the 
grantor who is the respondent, a right of way of neces¬ 
sity, for all suitable purposes would be implied in the 
absence of any expressed terms. This was the situa¬ 
tion at the time of the filing of the petition for registra¬ 
tion. Since that time, however, and shortly before the 
hearing of this case, it appeared that the city of New¬ 
ton laid out and constructed a public street, called Iona 
Street.” (Italics supplied.) 

The key to the answer to the case at bar is found in the 
law just quoted. In the absence of an express agreement, 
a way of necessity will be implied in a proper case. In the 
presence of an express agreement granting an easement the 
agreement is controlling and nothing additional can be 
taken by implication. 

In Myers v. Dunn, 49 Conn. 71 the defendant purchased a 
land-locked tract being surrounded on the north and south 
by third person land owners, the eastern and western tracts 
being owned by his grantor. In his deed there was an ex¬ 
press grant creating a right of way over the western tract, 
but absent in the deed was any corresponding right as to 
the eastern tract. Both the eastern and western tracts had 
highway frontage. An action was brought against the de¬ 
fendant for trespassing over the eastern tract and his de¬ 
fense was that he had a right of way by necessity. Defen¬ 
dants’ boundaries on the east were inaccessable because of 
rocky ridges and steepness to teams. The Court held as 
to the eastern tract that a right of way of necessity arose 
in favor of the defendant to use for all legal purposes. This 
decision was based on absence of any express agreement by 
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the defendant accepting his land in the condition it was at 
the time of conveyance. 

At 49 Conn, page 78 the Court states: 

“Upon the conveyance of the piece of land inacces¬ 
sible except for a single purpose, in the absence of an 
express agreement by th-e grantee to accept it in that 
condition, the law instantly laid in its favor upon the 
locus in quo the burden of an unlimited way of neces¬ 
sity for all legal uses; in the absence of such agree¬ 
ment the law will not presume that the grantee ac¬ 
cepted in lieu of this a right less in extent and value; 
on the contrary it will presume that the grantor re¬ 
ceived payment for and intended to convey, land which, 
in addition to this unlimited way, had another for a 
specified single purpose”. (Italics supplied.) 

This case is authority for the proposition that an implied 
grant of a right of way becomes operative in a proper case 
in the absence of the grantee receiving and accepting from 
the grantor an express grant of a right of way. The 
Court’s attention is directed to the facts in this case as 
distinguished from the case now under consideration. 
There is no factual analogy. The grantor, as owner of 
eastern, middle and western tracts of land, conveyed the 
middle tract with no highway outlet. To the North and 
South third person property owners blocked passage and 
the only outlets to two highways were over the eastern and 
western tracts. Express written permission by deed was 
given to cross to the west and to the east the court created 
an easement by implication. Where is the analogy? The 
only direction that appellants, Marzo can go is to the east 
because the appellee only has a small eastern highway out¬ 
let located at the corner of Tuckerman Street and Georgia 
Avenue. Appellee has no northern, no southern and no 
western highway outlet. As to the principle of law applied 
in the case of Myers v. Dunn, the court created by implica¬ 
tion an eastern easement in the absence of any provision in 
the express grant granting a right of way to the eastern 
highway. In the case at bar, there is only a single place of 
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entrance and exit. It is located at Georgia Avenue and 
Tuckerman Street. By express agreement, an easement 
has been limited not only as to space but as to TIME, and 
has been accepted upon these two limitations by the appel¬ 
lants. Necessity of a wider space for future full enjoyment 
is beside the point. If appellants erected an apartment 
house next year, could they then contend that the easement 
should be widened to thirty feet? Future requirements for 
a wider right of way is a matter which should have received 
the serious attention of the appellants when they acquired 
title to the land. The Courts will not, and cannot, rewrite 
and enlarge the express provisions granting a right of way 
in excess of that accepted years ago. 

Appellees’ Legal Review on Argument. 

The ruling of the lower court pursuant to Rule 56, Fed¬ 
eral Rules of Civil Procedure, was correct and judgment 
thereon will not be disturbed on appeal unless appellants 
can shQw on the record the existence of a genuine issue as 
to a MATERIAL fact and that the appellees are not en¬ 
titled as a matter of law to a judgment. 

Rule 56. Summary Judgment, F.R.C.P., 

• * • “ The judgment sought shall be rendered forth¬ 
with if the pleadings, depositions, and admissions on 
file, together with the affidavits, if any, show that there 
is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of 
law.” # # * 

# The material facts in the record clearly show in plain 
terms, capable of only one fair interpretation, the presence 
of an expressly-created easement limited in width to a two 
foot space, limited in length to 217.96 feet, and limited in 
duration to such a time until one highway opened up for 
communication with another highway. (See appellant’s 
appendix pages 8 and 9.) No presented dispute concerning 
the North three foot right of way over appellees’ parcel is 
before this Court 
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The appellant’s on the record present facts showing: 

(1) An expressly-created easement. 

(2) Alleged disputed facts upon which they contend en¬ 
titles them by implication to a larger easement than that 
expressly created. The lower court correctly found these 
facts to be immaterial as a matter of law. 

(3) Alleged disputed facts upon which they contend they 
are entitled to a wider right-of-way by prescription. The 
lower court correctly found these facts to be immaterial as 
a matter of law. An examination of the lower court’s 
ruling necessarily requires an inquiry into the various 
ways easements may be created. Easements are created 
by (1) express grant; or (2) by estoppel (see Camp v. 
Whitman cited by appellants); or (3) by implication; or 

(4) by prescription. (17 Am. Juris, page 936.) 

The lower court correctly held that an expressly created 
easement excludes any idea of creation by implication. The 
record presents no question involving estoppel and appel¬ 
lee will therefore confine its review to the law pertaining to 
(1) expressly-created easements; (2) easements created by 
implication; and (3) easements created by prescription 
(which latter point is raised in appellants complaint). 
(See Appellants’ appendix page 8). 

A review of appellant’s cited cases show that they are 
either not in point or that they clearly establish the de¬ 
cisive point upon which this case was decided by Mr. Jus¬ 
tice Proctor, below. In appellants’ cited cases, it is clear 
that, when an express grant was presented, the Court de¬ 
cided the case on the recitals contained in the express grant 
by following its plain terms by a fair interpretation or con¬ 
struction of the recitals contained in the express grant. 
This was the deciding point in Warner v. Grayson, supra, 
cited by appellants. The grant is the thing. It is conclu¬ 
sive of the right. 

A case directly in point (United States v. Johnson, 4 Fed. 
Supp. 77) is authority for the principle that an express 
grant of an easement for a right of way is limited to the 
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purpose for which it was created and enjoyment thereof 
may not be extended by implication. In this case the 
United States secured from the defendants an express 
grant of a right of way over defendants’ land for a wagon 
way to be effective only so long as used for certain speci¬ 
fied purposes by the United States or its agents and em¬ 
ployees acting in its behalf. The defendants excluded the 
general public from use of said wagon way and suit was 
brought by the United States for an injunction enjoining 
the defendants from interfering with the use of the wagon 
way by the general public. 

The defendants took the legal position that the United 
States was governed by the same principles applicable to 
individuals and was bound to respect the express recita¬ 
tions in the grant creating the easement; and that these 
express recitations limited the use to the United States for 
wagon travel and could not be enlarged by implication so 
as to enable the general public to enjoy the way for any 
purpose other than that expressly given. The Court sus¬ 
tained defendants position and entered a decree dismissing 
the action of the Government. 

At 4 Fed. Supp., page 78, the Court states: 

“The easement clearly was merely to provide an ac¬ 
cessory to the governmental machinery for a function 
in its capacity as such and was expressly limited to the 
United States AS AN ENTITY OR THOSE ACTING 
in its behalf. The grant is limited to the purpose of 
creation, and enjoyment may not be extended by impli¬ 
cation.” Cases cited. (Italics and caps supplied.) 

• • • * 

“The claim of plaintiff would unreasonably burden 
the land of the defendants to an extent not contem¬ 
plated, and does unnecessarily injure defendants, and 
the right clearly apparent, may not be extended by im¬ 
plication and convert the private way to a public high¬ 
way, with accompanying noises, dangers and exposure 
of the home, family, and stock to, perhaps, irresponsi¬ 
ble trespassers.” (Italics supplied.) 
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The burden on the servient estate may not be increased 
for the better enjoyment of the dominant tenant. The spe¬ 
cific terms in the express grant are decisive of the limits of 
the easement. Such is the effect of the Court’s ruling in 
Dyer v. Compere, 41 N. M. 716, 73 P. 2d 1356. In this case 
the defendant Compere’s land was subject by an express 
exception by deed to an eight foot roadway for the benefit 
of the plaintiff. The evidence showed that at the entrance 
to this way the defendant maintained an unlocked gate. 
The way was obstructed by a hedge and other claimed ob¬ 
structions besides encroachments in the nature of furrows 
caused by defendant in plowing over onto the roadway. An 
injunction was sought by the plaintiff to restrain the de¬ 
fendant from maintaining the gate, blocking the roadway 
and encroaching thereon. The lower court rendered a de¬ 
cree for the defendant and on appeal this degree was modi¬ 
fied giving the plaintiff the right to remove the hedge. It 
was also brought out in evidence that the plaintiffs devi¬ 
ated from their course of travel on account of the named 
obstructions and could not follow the confines of the eight 
foot roadway because of these obstructions. The court held 
that the defendant-owner of the servient estate was under 
no obligation to keep the way open. 

At 73 P. 2d, p. 1359, the court said: 

^‘The owner of the servient estate is under no obliga¬ 
tion, in the absence of special agreement to repair or 
maintain the way, the rule being that he who uses the 
easement must maintain it in proper condition or suf¬ 
fer the resulting inconvenience.” Cases cited. (Italics 
supplied.) 

The Court held that the owner of the easement should 
maintain and keep the way open, that it is his duty to re¬ 
move the shrubbery, trees, bushes etc. from the way. 

At 73 P. 2d page 1359 the Court said further: 

“Incident to such duty, the owner of the easement has 
the right to go upon the servient estate at all reason¬ 
able times to effect proper repairs and maintenance. 
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(Cases cited). A kindred right exists in the owner of 
an easement to remove obstructions unlawfully placed 
thereon by the owner of the servient estate or any 
other person, as well as natural obstructions interfer¬ 
ing with use of the way, so long as the same may be 
done -without a breach of the peace. 19 C. J. 988, Sec. 
244; 9 R. C. L. 801; Sec. 57. 9 ’ 

The court further found that by specific express reserva¬ 
tion the plaintiff had a defined easement exactly eight feet 
in width and that the use must be confined to the purpose 
for which it was expressly created. 

At 73 P. 2d, page 1358, the Court states: 

“The extent of an easement is to be determined by a 
true construction of the grant or reservation by which 
it is created, aided by any concomitant circumstances 
which have a legitimate tendency to disclose the inten¬ 
tion of the parties. Where, however, the grant or 
reservation is specific in its terms, it is of course de¬ 
cisive of the limits of the easement. Cases cited. 
(Italics supplied.) 

The court conceded that the plaintiff had a right to remove 
the hedge and that obstructions in the way would give him 
an action against defendant or defendants’ predecessors in 
title to keep the very way reserved open to its full width. 
The evidence showed that the hedge was not planted by the 
defendant and that it was planted either with the express 
consent or acquiescence of the plaintiff. On appeal, the 
plaintiffs were given the right to remove the hedge to en¬ 
able them to enjoy the specific reservation of the easement 
granted. 

At 73 P. 2d page 1359, the court states: 

“Applying the foregoing principles to the facts before 
us, we find a specific reservation of an easement in the 
form of a right of way” eight feet in width • * * along 
the north line of the above-described property.” No 
uncertainty or ambiguity appears in the language em¬ 
ployed. The use of extraneous facts and circum- 
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stances to give a contrary meaning to the limits of the 
easement thus defined is therefore inadmissible. The 
appellant’s easement is exactly eight feet in width 
paralleling the north boundary of appellee’s land. 
(Italics supplied.) 

i 

By paraphrasing, appellee in the case at bar states that 
there was likewise a specific reservation contained in ap¬ 
pellants’ grant giving them an easement in the form of a 
right of way two feet in width. “No uncertainty or am¬ 
biguity appears in the language employed.” The use of 
extraneous facts and circumstances such as convenience 
and necessity for a ten foot roadway and alleged facts tend¬ 
ing to show that shrubs, trees and natural growth obstruct 
or impede the way causing the user to meander in and out 
and deviate from the limits of the way, all give a contrary 
meaning to the limits of the easement thus defined and were 
properly considered by the lower court as being from their 
very nature inadmissible to establish a ten foot right of 
wav contrary to the expressly-created two foot w^ay. The 
appellant’s w^av is exactly two feet in width paralleling the 
southern boundary of appellees’ land. It is within the 
power of appellants if they are entitled to future use of 
such way, to be determined at the final hearing, to maintain 
and keep the two foot right of way open. They are the 
owners of the easement and the duty rests on them to keep 
it open and to keep others from obstructing the way. No 
duty rests on appellees to remove natural growth from the 
two foot way at their expense for the convenience of the 
appellants. 

Concerning the use of this two foot way for automotive 
traffic the appellee cites the case of Doody v. Spurr, 51 N. E. 
2d, 981, wherein the facts showed that the common grantor 
through whom both plaintiff and defendant derived title 
conveyed title to one of defendant’s predecessors subject 
to an express reservation in the grant as follows (page 
983): 
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“Together with all the rights of way as set forth in the 
deed to said Peabodys already referred to in which 
grantor especially reserved to itself and to the lot of 
land herein conveyed, all reasonable and necessary 
rights of way over the concrete walk and over the 4 
gravelled driveway running northerly from said Bel¬ 
mont Street.’’ 

The defendant, in the operation of her automobile to and 
from her garage, had to travel over the concrete walk. In 
doing so, trespassed because of the limited space on the 
property of the plaintiff. The plaintiff brought suit to en¬ 
join the use of this concrete walk for automobile traffic, and 
the case was referred to a master for findings of fact. 

At 51 N. E. 2d, at page 983, the court said: 

“The master found that the concrete walk was in¬ 
tended only for foot travel and the driveway for ve¬ 
hicular travel; that the defendant had no right to use 
the walk as a driveway for automobiles going to or 
leaving her premises; and that the space between the 
northeasterly corner of the defendant’s house and the 
apex of the grass plot was too short to permit an auto¬ 
mobile to travel over the walk and to the defendant’s 
premises without driving upon the grass plot.” 

Here the court was obliged to construe the language of 
the grant to determine in the light of the attending circum¬ 
stances what use was contemplated. At 51 N. E. 2d, page 
983, the Court further said: 

“There is no dispute as to the location of the right of 
way. The use that the defendant could make of the 
walk and the driveway is to be determined by the lan¬ 
guage of the grant construed in the light of the attend¬ 
ing circumstances which have a legitimate tendency to 
show the intention of the parties as to the extent and 
character of the contemplated use of the way.” Cases 
cited. 

• • # • 

“The construction of the walk showed that it was in¬ 
tended for foot travel and there is nothing to show that 
any portion of the walk was ever used for vehicular 
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travel until the defendant used it as a driveway for 
automobile travel. The servient estate cannot be bur¬ 
dened to a greater extent than was contemplated or in¬ 
tended at the time of the grant, and the defendant 
would have n-o right to use the way for a purpose that 
was obviously inconsistent -with the nature and condi¬ 
tion of the premises over which she had a right of 
passage and unwarranted by the terms of the grant, 
which was manifestly limited to the reasonable use of a 
right of way which then consisted of a foot walk and a 
driveway as they were then constructed and located 
upon the servient estate.” (Italics supplied.) 

The court went on further to observe that it was plain 
from the master’s finding that the “concrete walk as con¬ 
structed” would not sustain automobile traffic and was laid 
out solely for pedestrian use. 

This is exactly the situation here with reference to appel¬ 
lants claim for a ten foot way for automobile traffic. No 
reference to a master is required here to construe the lan¬ 
guage contained in the appellants’ grant. What was in¬ 
tended was plainly stated. It is totally inconsistent with 
the nature and condition of the unsurfaced land to burden 
the servitude with automobile traffic. It is unwarranted by 
the very terms of the grant itself, which manifestly limits 
the use because of the width and character of the land to a 
footpath. Much stronger is the present appellees’ position 
as compared with that of the plaintiff in the above-entitled 
case. 

The appellants (although failing to cite any cases on ap¬ 
peal on this point and apparently abandoning this conten¬ 
tion on appeal) make claim bv adverse user to a ten foot 
way. (See appellants appendix page 11.) Since the lower 
court has made no mention of this claimed right, appellees 
feel it is incumbent upon them to set forth the law applica¬ 
ble to the allegations on this point. 

In 17 Am. Jur. page 978, Section 67, the rule is stated: 

“User under an adverse claim of right is requisite to the 
acquisition of an easement by prescription. The rule is 
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well settled that use by express or implied permission or 
license, no matter how long continued, cannot ripen into an 
easement by prescription, since user as of right, as distin¬ 
guished from permissive user, is lacking.” (Italics sup¬ 
plied.) 

In Umhau v. Bazzuro, 76 App. D. C. 394 the above well- 
settled rule is followed. The appellants, plaintiffs below, 
owned eight houses which were isolated and had no outlet 
to any of the surrounding streets. To the rear of these 
houses was a public alley. Likewise it afforded no ingress 
or egress to a public street. To the north was land owned 
by appellees. For years tenants of the appellants and of 
appellant’s predecessors in title sometimes with permis¬ 
sion and other times without permission crossed over ap¬ 
pellees’ land to reach the public street. Appellees receiving 
permission from the District of Columbia erected a wire 
fence shutting off ingress and egress to the isolated houses, 
and action was taken by the appellants to establish a pre¬ 
scriptive easement based on adverse user. This Court, 
upon examination of the record on appeal, found that some¬ 
times various tenants adversely used without permission of 
the appellees the land to the north as a way, and also found 
that other tenants used this way by permission. There was 
no finding that the right of way was expressly granted. 
Under this state of facts, the Court applied the elemental 
principle that permissive user cannot ripen into prescrip¬ 
tive title. To effect an easement by adverse user, the acts 
must be done without regard to the wishes of the owner of 
the land so used. At 76 App. D. C. page 396, the Court 
states: 

“To effect an easement the use must be accompanied 
by an assertion of a right to do the same without re¬ 
gard to the wishes of the owner of the land. It must 
be adverse to the interests of the owner under such 
circumstances as to indicate that it was claimed as of 
right. It was found that the various tenants did some¬ 
times exercise the user in this wise. It has also been 
determined, however, that the tenants often asked per- 
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mission to traverse the way. A user of this character 
is not consistent with a claim of right exercised against 
the interests of the owmer. He who would walk his 
own pathway does not ask his neighbor’s leave. If 
ever any adverse user was practiced, the continuity 
thereof was broken with each such request. The prop¬ 
osition that permissive user can never ripen into a 
prescriptive title is elementary. 

The use of the appellees’ land appears to have been 
allowed as a friendly accommodation. A mere privi¬ 
lege or license, with no intent on the part of the tenants 
to assert or to acquire any right thereto. In Stewart 
v. Andrews (239 Ill. 186, 87 N. E. 864), it was held that 
a user of the type here involved, being a mere neigh¬ 
borly act, with no intent on the part of the tenant to 
claim adversely, and no intent on the part of the owner 
to surrender, could not ripen into an easement even 
though no permission had ever been asked.” 

Much stronger is the case at bar in support of the above- 
applied principle. Here the appellants by written recitals 
have a defined w T ay, not merely oral permission to go and 
come on appellees’ land. Never have appellees personally 
or through their predecessors in interest been notified of 
any adverse use of the two foot way. Always throughout 
the chain of title this way has always been the subject of 
enjoyment by appellants and their predecessors in interest 
by virtue of an express grant. 

CONCLUSION. 

In conclusion the appellee submits that the ruling of the 
lower court was correct on every material detail contained 
in the record on appeal. In support thereof the appellee 
believes that the cases herein cited support the following 
legal principles: 

(1) Where there is an express grant of an easement 
nothing additional thereto will be added by implication. 

(2) Servient estates are only required to bear the burden 
imposed pursuant to the plain meaning contained in the 
easement by express grant. 
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(3) The duty to maintain and keep open a way rests on 
the dominant tenant and the law affords him a remedy to 
keep his limited use free if there is interference by others. 

(4) When it is obviously plain that a way by its very 
terms and the character of the soil on the premises can 
only be used as a footpath the law will prohibit its use for 
automobile traffic and this would especially be true when 
the space is only to a width of two feet. 

(5) When use is by expressly-created permission no ad¬ 
ditional rights by prescription will be bestowed on the user 
who pursuant to such permission enjoys the easement by 
grant. 

Respectfully submitted, 

James C. Wilkes, 

George A. Glasgow, 

Tower Building, 
Washington, D. C., 
Attorneys for Appellee, 
Seven Corners Realty Inc. 
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